S-021999

0001(00)16-JUN-88-10:5247)

-

Friday
June 17, 1988
Part Il

Department of the
Interior

Bureau of Land Management

43 CFR Part 3000, etc.

Minerals Management; Onshore Oll and
Gas and Geothermal Leasing; Fina!
Rulemaking

F4717 FMT...{16.32]...1-07-88



22814 Federal Register / Vol

. 53, No. 117 / Friday, June 17, 1888 / Rules and Regulations

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Parts 3000, 3100, 3110, 3120,
3130, 3160, 3180, 3200, and 3280

{AA-820-88-4111-01-24~10; Clrculer
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Minerals Management; General Oil and
Gas Leasing; Noncompetitive Leases:
Competitive Leases: Oll snd Gas
Leasing—National Petroleum
Reserve-——Alaska: Onshore Ol and Gas
Operations: Onshore Ol and Gas Unit

AagNcY: Bureau of Land Menagement,
Interior.

acTmion: Final rulemaking.

SUMMARY: This final rulemaking amends
the existing regulations covering
competitive and noncompetitive onshore
oil and gas leasing on Federal mineral
lands managed by the Bureau of Land
Management, including Federal minerals
underlying National Forest System
lands. to comply with the provisions of
the Federal Onshore Qil and Gas
Leasing Reform Act of 1867 (Pub. L. 100~
203). enacted as part of the Omnibus
Budget Reconciliation Act of 1887,
hereinafter referred to as the Reform
Act. Section 5107 of the Reform Act
requires that final reguiations be issued
within 180 days after the date of
enactment, December 22, 1887, to be
effective when published in the Federal
Register. Thia final rulemaking also
cuntains amendments to implement
bonding and reclamation provisions
contained in the Reform Act as well as
revisions of bonding requirements
recommended by a Bureau of Land
Management task force that reviewed
bonding procedures for oil and gas and
geothermal resources leasing.

The provisions of this finrs rulernaking
include procedures for the conduct of
oral auctions by each Bureau of Land
Management State Office at least
quartetly for lands available for oil and
gas leasing. The payments required on
the day of the auction for each parcel
bid on are required to include the
national minimum acceptable bid of $2
per acre, the total first year's rental. and
a $75 administeative fee to help defray
the costs of the sale. The remainder of
the bonus bid moneys for each parcel
are required to be remitted within 10
working days from the last day of the
auction. otherwise all moneys submitted
are forfeited. Noncompetitive offers for
parcels not sold will be accepted for a 2.
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year period beginning the firat business
day (ollowing the auction or, where
{ormal nominations are used, the first
business day following the posting of
the sale notice. Thase offers flled from
the first day following the end of the
competitive process uniil the e.d of that
same month are required to be
described only by the parcel number
used in the sale list or notice. For the
remainder of the 2-year period. the legal
land description of the parcel(s) or any
portion thereof must be provided. In
addition to offering parcels selected by
the Bureau, the final rulemaking
provides administeative flexibility to
allow for either informal expressions of
interest or a formal nomination process
to determine the lands to be offered
competitively. As stated later in this
preamble, the Director elects to permit
informal expressions of interest but
declines to implement a formal
nomination process at this time.
Additionally, noncompetitive offers may
be filed on certain unleased lands prior
1o the competitive process. However, no
noncompetitive lease may issue for any
such lands until they have been offered
competitively and filed to receive a bid.
The final rulemaking allows letters of
credit and certificates of deposit as
acceptable forms of bonding. and also
requires 100 percent Lond coverage for
any entity that has Ieiled to comply with
the reclamation requirements on other
leases over the past 5 years. For the
majority of operators. the existing bond
amounts are considered adequate to
ensure the complete and timely
reclamation of the lease tract and
restoration of any lands or surface
walers adversely aflected by lease
operations. An acceptable surface use
plan of operations, in addition to the
drilling plan, is required from all
operalors prior {o approval, following 30
days posting, of the drilling permit by
the authorized officer.

EFFECTIVE DATE: June 17, 1988.
ADOAESS: Inquiries or suggestions
should be sent to: Director (500). Bureau
of Land Management, Room 5647, Main
Interior Bldg.. 1800 C Street NW.,
Washington, DC 20240.

FOR FURTHER INFORMATION CONTACT:
judith I. Reed, (202) 853-2190.
SUPPLEMENTARY NIFORMATION: A
proposed rulemaking amending the
regulations in 43 CFR Parts 3000, 3100,
3110, 3120, 3130, 3160, 3180, 3200, and
3280 was published in the Federal
Register on March 21. 1968 (53 FR 8214).
with a 30-day comment period. During
the comment period, comments were
received from 94 sources: 62 from
business intersats, primarily related to
the oil and gas industry: 4 from
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attorneys: 11 from associations: 3 from
State Governments: 1 from a Member of
Congress; and 13 from Federa! agencies.
A few comments requested that the
comment period be extended. Other
commenters did not request an
extension of the comment period. bul
rather suggested that the Department
conlinue lo solicil comments or that
public hearings be held. Because of the
short statutory deadline under section
5107 of the Reform Act, the Bureau of
Land Management could not allow an
extension of the comment period and
still be able to meet the statutory 180-
day deadline. Many of the Bureau State
Offices ha'. e held qil and gas meetings
and forums during this 6-month period
to describe and discuss the program
changes and to address a great many of
the questions and comments raised
concerning the changes required by the
Reform Act. The Bureav State Office oil
and gas meetings will continue to
pravide a forum to discuss matters
concerning the leasing program. The
Bureau will consider reviewing the
regulations implementing new
provisions mandated by the Reform Act
in connection with the statutory
provision for the Secrelary’'s review,
following the second anniversary of the
Reform Act. of the minimum acceptable
competitive bid.

A few comments expressed concern
regarding the impact of the Reform Act
and its implementing regulations on
independent operators of the oil and gas
industry. The comments stated that the
Federal onshore oil and gas leasing
provisions of the Reform Act would
pressure the independent operators and
limit wildcat drilling and exploration.
The Bureau of Land Management is
aware of these concerns. The final
rulemaking allows as much
administrative flexibility and simplicity
as possible within the constraints of the
Reform Act. to serve the public interest.

Numerous comments were received
on apecific sections of the proposed
rulemaking. The comments and the
action taken in response to them are
discussed in this preamble. In some
instances. comments were concerned
with matters that were addressed in the
final rulemaking published on May 18,
1968 (53 FR 17340).

Part 3000—Minersls Mansgement;
General

One comment suggested that authority
cilations be limited to Groups rather
than Parts of each Code of Federal
Reguiations section. The regulations of
the Office of the Federal Register require
that an “authority citation™ be included
ptior to sach pari of the rules. The
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authority section also is included within
vertain parts of the Code of Federal
Regulations since it makes the part
complets, particularly where there are
special statutory provisions in certain
parts that need lo be fully identified in
the authority section of the specific rule
part,

Two comments recommended that the
citations of authorities should include
the Federal Oil and Gas Leasing Reform
Act of 1987. Since the Reform Act is an
amendment to the Mineral Leasing Act
{30 U.S.C. 181 &t seq.), no further citatlion
is required. The final rulemaking makes
no change in the authority citations
contained in the proposed rulemaking.

Section 3000.0-5 Definitions.

A [ew comments suggested removal of
the proposed rulemaking § 3000.0-5()(1)
that would allow parcel nominations of
expressions of interest to be filed in a
Bureau of Land Management office other
than the Bureau office having
jurisdiclion over the landa. This
suggestion is adopled by the fina!
rulemaking. Experience during the test
sales has shown that the handling of
nominations by another Bureau office is
a cumbersome process. This section of
the regulation has been removed in the
final rulemaking.

Some comments suggested thal a new
paragraph “(p})” be added in § 3000.0-5
of the final rulemaking 1o define
“controt” as found in section 5102(d}) of
the Reform Act (30 U.S.C. 226(g]). The
final rulemaking has been amended at
§ 3102.5-1() to include a reference to
§ 3400.0-5(rr) for a definition of
"coll:tmlled by or under common control
with.”

Section 3000.4 Appeals.

A few comments noted an
inconsistency between the appeal
provisions of this section of the existing
regulations and those contained in
§§ 3101.7-3 and 3120.1-3 of the proposed
rulemaking. This section has been
amended in the final rulemaking to add
certain citation cross-references to
clarify when the appeal provisions of 43
CFR Part 4 are not wholly applicable.

Section 3000.9 Enforcement.

Several comments addressed § 3000.9
of the proposed rulemaking. The
majority of the comments expressad a
need to clarify and establish the limits
of this provision. Most of the comments
were concerned that parties other than
the Government would use the new
provision of the Mineral Leasing Act to
create a private right of aztion. One
comment suggested that the anti-fraud
provisions of the Reform Act were
aimed only at past abuses. One
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comment expressed the view that the
final rulemaking should limit the
applicability of this provision and
penalties to leuses issued under the
mineral leasing laws subsequent to
enactment of the Reform Act. One
comment expressed concern that the
wording of the regulation does not allow
the Bureau of Land Management special
agents, U.S. Postal Inspectors. the
authorized officer. and others. to
participate in enforcement actions. The
enforcement paragraph in the proposed
rulemaking was intended to recognize
the existence of section 41 of the
Minoral Leasing Act. The provisions of
this section of the Act, including the
interpretation thereof, are under the
jurisdiction of the Department of Justice.
The language in the regulation does not
preclude such other parties from
assisting the Justice Department in
carrying out the enforcement provisions
of the Reform Ac!. The final rulemaking
adopts the proposed language without
change.

Part 3160—O0il snd Gas Leasing
Section 3100.0-~1 Authority.

One commen! expressed concern
about § 3100.0-3 {a)(2} and (b){2) of the
proposed rulemaking. and suggested
that a surface managing agency would
informally. without proper procedure,
recommend wildernesa allocation for
lands whenever it received a leasing
requesl. The comment requested
identification of the procedures for
recommending wilderness allocation.
The Bureau is not aware of any specific
procedures by which a surface
managing agency recommends that land
be allocated for wilderness. The Bureau
interprets this provision of the
regulations to refer to lands that the
surface managing ugency has already
recommended for wilderness allocation
to the President or 1o the Congress. The
final rulemaking adopts the proposed
language of § 3100.0-3 (a}(2} and (b}{2}
without change.

Another comment suggested that
lease offers within the specific types of
wilderness study aceas identified in
§ 3100.0-3 (a)(2) amd (b)(2) of the
propased rulemsking that were pending
upon enactment of the Reform Act
si;ould not be rejected. and contended
that the provision of the new law
prohibiling leasing of these areas did not
require ~ejection of such pending offers.

rt from this mlemlking by

istrative atticn, ihe Bureau of
Land Management will keep as pending
those pending offers located in Bureau
wilderness study areas or in areas
allocated for wilderness or further
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planning in Execulive Communication
1504.

One commenter suggested that
§ 3100.0~3(g)(4) concerning National
Parks and Monumenta be revised to be
consistent with the terminology used in
§ 3100.0-3 {a)(2) and (b){2) of the final
rulemaking published in the Federal
Register on May 16, 1988 {53 FR 17340j.
The Bureau of Land Management
concurs and this change to reler to units
of the National Park System has been
adopted in the final rulemaking.

Section 3100.0-5 Definitions.

Several comments suggested that
“control” for purposes of determining
compliance with sectlion 5102{d) of the
Reform Act (30 U.S.C. 226(g}} should be
defined in § 3100.0-5 of the regulations.
The final rulemaking clarifies this matter
by placing in § 3102.5~1([) a cross-
reference to the definition contained in
43 CFR 3400.0-5(rt) of the existing
regulations. The requirements for
“control” in section 5102{d) of the
Reform Act are consistent with those in
the Mineral Leasing Act. 30 US.C.
201{a}{2)(A) pertaining %o control of
Federal coal lease holdings. There is
further discussion of this matter later in
this preamble under § 3102.5.

A few comments suggested that the
Bureau was premature in removing the
definition of a “known geological
structure” in this section and in § 3100.3
of the existing regulations. However,
since the “grandfathered” offers will be
adjudicated under the regulations in
effect at the time of filing. which remain
available for reference in earlier
editions of the CFR. this provision is
now obsolete and shouid not be
retained. Including it in current
regulations could cause confusion when
new offers are submitted.

Several comments noted that Subpart
3110 and the definition in § 3100.0-5¢k}
of the proposed rulemaking failed to
allow for the filing of noncompetitive
offers prior to the competitive offering of
such lands. The commenters suggested
that such offers be allowed for wildcat
lands for leasing such lands 30 long as
they are first processed through the
competitive process. This
recommendation is adopted. The
definition of the term “offer for
noncompetitive lease” in paragraph (k)
of this section in the pro
rulemaking has been removed. A
epecific definition of this term is not
necessary. Subpart 3110 more properly
addresses the provisions concerning
noncompetitive lease offers. Further
discussion of this provision is made
later in this preamble under Subpart
3110.
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A [ew comments suggested that
§ 3100.0-5{1) of the propused rulemaking
be amended to require thal all bids be
on a per-acre basis. The type of
approach of bidding has not been
specified in the final rulemaking in order
to allow administrative {lexibility in
seting bidding procedures by individual
Bureau of Land Management State
Olfices. Further discussion on this iasue
is made later in this preamble in
conjunction with Subpart 3120.

Section 3101.1-3 Slipulations and
information notices.

A technical change is made in this
seclion of the final rulemaking published
on Ml{ 16, 1988 (53 FR 17340} to clarify
thal when noncompetitive lease offers
are filed during the 2-year period
subsequent to competitive offering. the
offeror ia deemed to have agreed to all
applicable lzase stipulstions that are
indicated in the list or notice of parcels
availahle that was posted in the proper
BLM office.

In response to commenits made on
§ 3110.4 of the proposed rulemaking
requesting that offerors be notified of
the stipulations placed on lands in offers
filed prior 1o & competitive offering. the
final rulemaking amends § 310%.1-3 to
specify thal, unless the offer is
withdrawn, the offeror is deemed to
have agreed to the stipulations
applicable to the parcel as indicated in
the List of Land Availale for
Competitive Nominations or the Notice
of Competitive Lease Sale. Further
discussion may be found later in this
preamble under § 3110.6.

Section 3101.1-4 Modification or
waiver of lease lerms ond stipulations.

Use of the term "“waiver" in this
section of the proposed rulemaking
resulted in misunderstanding in
numerous comments. There are
situations where a stipulation is no
longer needed 10 protect other resources
and under such situations waiver is an
appropriate remedy as well ss lease
modification. The Bureau will undertake
to identify such actions which are
deemed substantial and. as required by
statute, provide at least 30 days notice.

Two comments on this section of the
praposed rulemaking suggested thai the
proposed la does not fully
impement the Reform Act in that all
stipulation “waivers™ would not be
subjected to public review. These
commenters contended that the Reform
Act’s reference to “substantial
modification” of lease terms should
inclede all stipulation “waivers.” Given
the nature of stipulation exceptions that

are rnmny granted, and the basis
used for granting such exceptions. it is
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clear thal not all involve substantial
modification of the lease terms.
Approval of walver or modification will
reside with the authorized officer who is
in the best position to exercise that
judgment.

Some of the comments suggested that
this section specifically provide lessees
and operalofs an oppartunity to request
waivers and require the authorized
officer to make a determination on &
waiver within 30 days of receipt of
evidence of whether the condition
Justifying a stipulation modification
continues to exisl. No change is made in
the final rulemaking to accommodate
these comments because lessees and
operators are not precluded from
petitioning for a lease modification.
However, consideration of lease
modifications should ordinarily be
prompted by a specific proposal {or
lease operations rather than by a desire
to. in effect, renegotinte the terms of a
lease. A technical change is made in the
final rulemaking to make it clear that a
substantial modification or waiver of a
lease term subsequent to lease issuance
is also required 10 be aubject to public
review for at least 30 days.

A few comments requested that the
final rulemaking clarify. with respect to
National Forest System lands, who is
the appropriate authorized officer. a
represeniative of the Forest Service, the
Bureau. or both agencies. These
comments also suggested that the final
rulemaking require that the authorized
officer follow the posting procedures
required in the Reform Act in such a
manner that the stipulation modification
would be required to be posted
concurrently with the Application for
Permit to Drill in order to avoid
additional delay in developmenl plans
of an operator. Some comments also
suggested that the time necessary for the
Bureau to identify the need for
stipulation waivers not identified by the
operator could delay posting of the
Application for Permit to Drill.
Operators and the public are advised
that posting of a lesae waiver or
modification will be as prompt as
possible. The final rulemaking has not
adopted this suggestion. The authorized
officer for any lease waiver or
modification is the Bureau of Land
Management State Director since that is
the office of lease issuance. However,
with respect to National Forest System
lands, the Bureau cannot waive or
modify a stipulation that involves
surface disturbance without the
approval of the U.S. Forest Service since
the Reform Act directs the Secretary of
Agriculture th regulate all surface
disturbing lease activities within the
National Forest System.
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Section 3101.7-1 Federal lands
administered by an agency outside of
the Department of the Interior.

Numerous comments were received
on this section. Some of the comments
recommended that the final rulemaking
make it clear whether approval from the
surface managing agency to lease is
required lo be received prior to or after
a competitive [ease sale. A few
comments objected to the requirement
that the surface managing egency mus!
give approval before leasing. It is Bureau
of Land Management policy to offer
lands. the surface of which is
administered by another agency. only
afler leasing recommendations or, when
statutorily required, cunsent or lack of
objection and stipulation requirements
have been rendered from the surface
managing agency. The proposed
provision is adopted without change in
the final rulemaking.

Other comments suggested that
specific language should be added in the
final rulemaking to clarify the
requirements [or consent for Forest
Service administered lands. The
comments have been adopted in the
final rulemaking and a new paragraph
(c) is added to address lands reserved
{rom the public domain as well as
acquired lands administered by the
Forest Service.

Several comments expressed concern
about the effect of inaction by the Forest
Service on requests [or |2asing. Some
comments suggested that the Bureau of
Land Management publish a list of lands
“withdrawn™ from leasing due to Forest
Service nonconsent. This suggestion has
not been adopted by the final
rulemaking since it is Bureau policy to
offer only those lands for which consent,
as required by law, and stipulation
requirements have been received from
the surface managing agency. The Forest
Service is required to respond favorably
or to object to leasing requests from the
authotized officer of BLM, based on
Fores\ management plans. The
information in these plans is available
to the pubdlic. The public also may
request information from the U.S. Forest
Service directly.

One comment sugyested that the final
rulemaking combine the proposed
§ 3101.7-1(a) and (b} into one paragraph
and expressed the view that the criteria
for agency consent for leasing public
domain and acquired lands minerals
now appear to be the same. This
recommendation has not been adopted
in the final rulemaking, because new
paragraph (c) in the final rulemaking has
added fwther clarification. Accordingly,
the applicability of these regulations to
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agencies other than the Forest Service,
with respect to recommendations to
lease public domain minerals, also is
clarified.

Several comments recommended that
surface managing agency consent and
stipulations submitied to the Bureau for
sale parcels should be binding on the
surface managing agency for the 2.year
noncompetitive period as well. The
comments expressed the view that such
a requirement would eliminate repeated
reviews of leasing proposals by the
surface managing agency during this
brief period when surface conditions
likely would not change. This
recommendation has not been adopted
by the final rulemaking because
changing environmental conditions may.
require modification of stipulations and/
or reaffirmation of the consent to lease
al some later time within the 2-year
period prior to the issuance of a
noncompetitive lease. Moreover, the
Bureau cannot impose such a binding
requiremen) on any other surface
managing agency. In practice, however,
a change in consent or siipulations is
not likely to occur immediately after a
lease sale.

Section 3101.7-2 Action by the Bureau of
Land Management.

This section received only a few
comments. One comment suggested that
this section should more clearly reflect
the role of Bureau of Land Management
in the leasing of Nalional Forest System
lands in light of the expanded role
provided the Forest Service in the
Reform Act. Another comment
suggested that the Bureau should not be
involved in the management of Foreat
Service lands. The Buresu cannot
abirogate its lcgal responsibility for the
final discretionary authority for issuance
of leases. The comments have not been
adopted in the final rulemaking.

Section 3101.7-3 Appeals.

Several of the comments received on
this section of the proposed rulemaking
supported the process of appealing
decisions of the surface managing
agency directly 1o that agency
(particularly with respect to the U.S.
Farest Service) lor decisions made by
that agency objecting to leasing. refusing
10 lease, or consenting to leasing only
with stipulations. However, some

commuugundlhvicwthn
appeals should be hancled

cooperatively between the Department
of the Interior and the Forest Service. or
that only one agency should be
designated to handle appeals to avoid
dual appeal processes or the “stacking™
of appeals first to the Forest Service and
then to the Interior Board of Land

S-02199%  000S(00N 16-JUN-82-10:32:59)

Appeals. One romment suggested that
the final rulemaking clarify which
appeals are required (o be made to the
Forest Service. After consideration of ail
of the comments, the section is amended
in the final rulemaking to clarify those
instances when appeals are properly
made to the surface managing agency.

Section 5101.8 State’s or charitable
organization’'s ownership of surface
overlying federally-owned minerofs.

One comment objected to the 30-day
period allowed State or charitable
organizations fo formulate stipulations
under this section of the proposed
rulemaking. In response to this
commenl, this section in the final
rulemaking has been modified to bring it
into conformance with the coordination
procedures used for lands under the
jurisdiction of a surface managing
agency other than the Bureau.

Section 3102.1 Who may hold leases.

One comment suggested that
§ 3102.1({b) of the proposed rulemaking
unnecessarily repeats the information
contained in § 3102.5-1. The comment
expressed the view that the purpose of
§ 3102.1 has always been to furnish a
qualifications listing of those persons or
entities who are authorized to hold
leases in accordance with section 1 of
the Mineral Leasing Act. and th.t
paragraph (b) of the proposed
rulemaking does not fall within this
category. The comment is adopted in the
final rulemaking and paragraph (b) has
been removed.

Section 3102.4 Signature.

One comment noted that this section
of the existing regulations should be
amended to remove reference to former
Subpart 3112. The final rulemaking
published 1n the Federal Register on
May 186, 1988 (53 FR 17340). made this
revision.

Section 3102.5-1 Compliance.

A large number of comments were
received on this section of the proposed
rulemaking. A few comments expressed
concern that companies. associations.
partnerships, etc.. could not be
responsible for all of their partners’ ot
potential partners’ actions in complying
with the requirements of this section,
and. consequently, would be faced with
cancellation of lases if e violation
occurred. The statute itself establishes
the requirementaTo be in compliance
with section 1 of the Mineral Leasing
Act (30 US.C. 181), it is necessary that
all associations of companies,
individuals, stc, ensure that their
members are complying with the
requircments of the law. The
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iniroductory paragraph of § 3102.5-1 of
the proposed rulemaking has been
adopted without change.

Another comment on this section
suggested that the final rulemaking add
a provision to allow the authorized
officer to request information relative to
compliance at any time. This suggestion
has nat been adopted because the
Bureau of Land Management has the
authority to require this informatien
when necessary under § 3102.5-3 of the
final rulemaking published on May 186,
1988 {53 FR 17340).

One comment suggested § 3102.5-1 of
the final rulemaking should include the
provision that submission of an offer to
lease or a request for approvai of an
assignment constitutes certification of
compliance with the regulations. This
provision is included in § 3102.5-2 in the
final rulemaking published on May 18,
1988 (53 FR 17340). Therefore, no change
is necessary is this final rulemaking.

Several comments requested that
§ 3102.5-1(e) be modified to indicate
that a party is determined to be in
noncompliance with the Reform Act
beginning on the date of the final
decision of imposition of a civil penalty.
As discussed earlier in this preamble at
§ 3000.9. the interpretation of section 41
of the Act is required to be made by the
Department of Justice. Section 3102.5-
1{e) is acdopted in the final rulemaking
without amendment.

Several comments suggested that a
definition of “control” be added in
§ 3102.5-1(f) of the final rulemaking.
These comments have merit and the
final rulemaking add: a crosa-refereace
to the defintion contained in § 3400.0-
5{rr) of the existing regulations. This
definition, promuigated to comply with
the eection 2(a}(2){A) requirements of
the Federal Coal Leasing Amendments
Act, 30 US.C. 201(a)(2}{A). meets the
requirements of section 5102(d) of the
Reform Act as well.

A number of comments on § 3102.5-
1(f} of the proposed rulemaking
questioned cancellation of a lease while
an administrative or judicial appeal is
pending. Since there also is an appeal
provision in conjunction with a lease
cancellation decision. no change has
been made in the final rulemaking.
Notwithstanding the concerns expressed
in several comments that there may be a
genuine dispute concerning either the
adequacy of the reclamation performed
or the civil penalty imposed, as weil as a
polential {or invalidetion of leases or
transfers entered into subsequent to the
faflure or refusal to per{orm reclamation
work properly, these measures ars
necessary to ensure compliance with
section 17(g) of the Mineral Leasing Act,
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and disputes can be resolved upun
appeal of the cancellation.

Several comments expressed concern
that the beginning of the noncompliance
period for section 17(g) of the Act. as
siated in § 3102.5-1(f) of the propusad
rulemaking, covld be interpreted as
being at two different times. The final
rulemaking has been amended 0
indicate that noncompliance shall begin
on whichever date occurs first, either
the date of imposition of a civil penalty
ot the date of attachment of a bond and
that noncompliance shall end when the
Unlted States hat been reimbursed for
all costs incurred as a result of the
specific infraction.

In response lo several comments. a
new § 3102.5-1(g) is added in the final
rulemaking to provide a cross-reference
to redesignated § 3108.1(b) of the final
rulemaking. which specifies that
signature on a reques! for approval of a
record title assignment of less than 840
acres outside of Alaska {2,560 acres
within Alaska) shall certify that the
assignment would further the
development of oll and gas. However,
the Bureau may request further evidence
of compliance with the provision of the
Reform Act.

Section 31028 Agents.

Several comments on this section of
the proposed rulemaking recommended
that it be either clarified or remaved.
Most of the comments stated that it was
not advantageous to corporations or
entities to execute spewial agency
agreements solely for persons atiending
and bidding at lease sales who assist
and execute documents on behalf of a
firm. One comment felt this section of
the proposed rulemaking constituled a
Government intrusion into the conduct
of business of the private sector. This
seclion has been removed in the final
ruleniaking. Section 3102.5-3 of the final
rulemaking published on May 186, 1968,
gives the Bureau suffictent autharity to
requesl further svidence and to review
any necessary documents to determine
compliance.

Section 3103.1-1 Form of remittance.

Several comments requested that this
section of the final rulemaking include
sight drafts. U.S. Department of the
Treasury requirements prohibit the
acceptance of ;Igt drafts by any
Federal agency for payments of
cbligations. Thetefore. the final
rulemaking does not include sight drafts
as a form of remittance.

Several comments were received
concerning the use of credit cards since
no provisions for such are currently in
place. The Government presently is
negotiating the provisions thal would in
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the future allaw the use of credit cards
for recelpt of payments. The final
rulemaking would allow the use of this
type of payment when It is authorized
and specific procedures have been
developed and announced to the putlic.

Two comments on this section of the
proposed rulemaking addressed the fact
that cash was not included as an
acceplable form of remitiance in the
proposed rulemaking. The final
rulemaking does not allow remittance of
cash because it is administratively
difficult to monilor and handle for
security reasons, particularly at
compaetitive sales.

A few comments requested that the
Bureau of Land Management be more
Nexible with regard to the required
descriplion of "payable to” on
remittances to avold {tivolous lawsulils
on technical grounds. The rulemaking
identifies the correct payee name to be
used for all remiltances. However, any
remitlances made out tc "BIM,” “DOL"
or "Bnreau of Land Management” are
accepted as puyment and no problems
have been encountered.

Section 2103.2-1 Rental requirements.

One comment on this section of the
proposed ruiemaking s sted that the
statement in the preamble of the
proposed rulemaEing that the
requirement that nominations and bids
be accompanied by the first year's
rental to ensure “serious” bids was
unlikely to have any bearing on how
serious bids are apt to be and. in fact.
might diminish ullimate revenues
available for bidding. The final
rulemaking has not bexn changed
because submission of these moneys is
a measure of bidder intent, and a
nomination or bid must be accompanied
by the rental to allow prompt lease
issuance.

Several comments suggested that
allowing only 10 calendar days for
curing a deficlent rental in § 3103.2-1(b)
of the proposed rulemaking was too
short and unreasonable. One comment
pointed out that the proposed rule
language did act specify that the 10-
calendar day period dous not begin until
receip! by the applican! of a notice of
the deficiency. This section of the final
rulemaking is amended tn clarify the

rovision and to allow 15 calendar days
m receipt of a deficiency notice.

Another comment on § 3103.2-1(b)
suggested that the Bureau allow
correction of srrors made “in good
faith.” Aside from the judgmental
factors involved and the creation of
undue dispute, not all types of defects
can be considered curable with no loss
of priority. but instead must be treated
on a case-by-case basis. The final
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rulemaking has nol been amended o
include this suggestiun.

Several comments suggested that
§ 3103.2-1 of the proposed rulemaking
be revised to require rental on a net acre
basis instead of a gross acre basis.
Section 3103.2-1{c} of the existing
regulations. which was not a part of the
proposed rulemaking and has been in
existence {or many years. requires tha!
rentals not be proraled for undivided
fractional interest lands but be payable
for the full acreage in such lands. The
Government! charges the rental for the
acreage in which il owns an interest,
whether il be the entire interest or less.
The comments have been considered.
but no change has been made in the
final rulemaking. Moreover. because of
the wide variation in the fractional
interest that may be held in certain
lands and the difficulty of administering
leases with varying mineral interest
lands, it is necessary 1o require rental on
the full acreage.

Section 3103.2-2 Annual rental
payments.

One comment recommended the
§ 3103.2-2(i) of the existing regulations
be retained in the finat rulemaking.
Rutention of this section is not
necessary because the final rulemaking
provides for rental provisions “as stated
in the lease”. The recommendation is
not adopted in the final rulemaking.
Anuther comment suggested that the
final rulemaking specify in § 3103.2-2
that rentails should not be increased for
leases extended beyond their fifth year
by drilling or production. Since the
Reform Act requires that the rental shall
not be less than 82 after the fifth year,
this suggestion has not been adopted in
the final rulemaking.

A few comments on § 3103.2-2(b) of
the proposed rulemaking suggested that.
to comply with the law, the phrase
“application™ as well as “offer” be
included in this section and that it be
reformatted in the same manner aa
paragraph {a) of the section to make it
clearer. These suggestions have been
adopted in the final rulemaking with
regard to those leases “grandfathered™
by the Reform Act.

Several comments were received on
§ 3103.2-2(b){1) of the proposed
rulemaking. One comment expressed
strong concern that this section would
double the annual rental rate beginning
in the sixth year for leases issued under
former Subpart 3112 because the final
rulemaking was viewed to end the rental
rate reduction from $3 to $1 per 1cre
previously granted by the Secretary of
the Interior. The comment was
concerned that this increase would
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discournge explocation. Because the
proposed rulemaking merely appiies the
rental rate set by the Reform Act to
leases issued under former Subpart 3112
(and would lower the present regulaled
rate from $3 to $2 per acre), this
comment has not been ndopled by the
final rulemaking. The Secretary of the
Interior would continue to have the
authority and discretion to grunt a rental
rate reduction in accordance with
section 38 of the Minerul Leasing Act.

Another comment on § 3103.2-2(b){1}
of the proposed rulemaking suggested
that the date cited should be changed 1o
thal date when the rental increase
provision actually will become elfective
because of the Secretary's granting &
rental reduction until February 1. 1889,
In response to this comment. the final
rulemaking specifies the date that leases
issued under former Subpart 3212 alter
February 19, 1982, become subject to the
annual rental increase in the sixth and
subaequent lease years of $2 per acre or
fraction thereal.

A few comments on § 3103.2-2{b}){2) of
the proposed rulemaking suggested
removing the known geological structure
and favorable petrolevm geological
province terminology. No change has
been made in the final rulemaking
because these two lerma must! continue
lo be recognized for all leases issued in
accordance with the regulations in effect
on or before December 22, 1087,

Several comments were received on
§ 3103.2-2(c} of the proposed
rulemaking. The comments questioned
the payment both of annual rental and
royally on leases assessed
compensatory royalty. Most of the
comments argued that the 1859
Solicitor's Opinion is in error since the
compensatory royalties compenasate the
Department of the lnterior as if the
production has occurred. The comments
alsa suggested that such double charges
are inequitable and could result in
termination of the lease. The
Department has reviewed the issues
raised by the comments. However,
based on the Solicitor's Opinion, which
remains in force. it is clear that both
rental and royalty are due in this
situation. Rental is due unti! a discovery
is made on the lease. By payi
compensatory royalty in mu :? drilling,
the lessee in effect has also opted to
continue rental payments. The final
rulemaking makes no change in this
provision.

One comment received on § 3103.2-
2(d) of the proposed rulemaking pointed
out a discrepancy between this section
and § 3103.2-3 of the existi
regulations. This lmunornu been
adopted and § 3103.2-2{d) of the final
rulemaking has been modified to
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indicate that the $5 rental rate is due
beginning with the termination date of
the lease. Section 3103.2-2{e) also has
been modified in the final rulemaking to
clarify when the $10 annual rental rate
is required for reinstaled competitive
leases.

Section 3103.3-1 Royalty on
pduction.

Numerous comments were received
on this section of the proposed
rulemaking. The majority of comments
supported the 12V2 percent fixed royalty
rate in § 3103.3-1{a)(1). expressing the
view that thig fiat rate would promote
drilling on marginal land:. generate
higher bonus bids. and “vould be easier
to administer.

Suome of thb comments, however,
pointed out that Congress did not alter
the competitive royalty rate when il
enacted the Reform Act. Since 1820,
section 17 of the Minerul Leasing Act
has provided that the royalty rate (or
competitive ail and gas [cases shall be
“not less than 12% percent.” Some of
the comments suggested that this
discretionary provision must be
implemented today as 1t was in the past;
that is. that the discretion it illusory.
This provision of the law has beer.
implemented in the past by delegaling lo
the authorized officer the discretion to
prescribe the royalty rate in the Notice
of Compelitive Lease Sale. While the
Bureau's authorized oflicers in the past
have prescribed a Bureau standard form
rate schedule based on the rate of
production. the existing oil and gas
leasing regulations have not required
this. The competitive oil and gas royalty
rate has been interpreted in the same
munner as the coal royalty rate in
section ?{a) of the Act as added by the
Federal Coal Leasing Amendmenta Act,
that is. while the royalty rate cannot be
lower than 12% percent, it does not. by
law. have to be higher.

A review of recent revenues from
producing oil and gas leases indicates
that epproximately 12 percent of the
producing lease accounts (3114 of
24.108) administered by the Minerals
Managemeni Service are variable
royalty rate leases. The impact of the
variable royalty leases, however. is
insignificant because, in calendar year
1987, of almost $1 billion in royalty
revenues recelved from leases only
$5.528.658 wa$ derived (rom the portion
of royalty above 12% percent from thoae
leases with a variable royalty rate
schedule. Thid is much less than 1
percent of the royalty revenues received.
Since 50 percent of the lease revenues
20 to the Statds, and 40 percent goes to
the Reclamatibn Fund. only $552.865
from royalty revenues remaina for the
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Gavernment to administer the
inspection program for sl Federal leuses
and 1o determine whether well
production figures are being properly
allocated. The flat rate simplifies this
complex task. In addition, higher royvalty
rales on competitive leases may direct
more activity loward the noncompelilive
leasing program in which leases, by
statule, have a primaty term of 10 yeurs
with a [ixed L2% percent royaity rate.
The Reform Act's deemphasis of the
noncompetitive leasing program through
increased incentives in competitive
leasing activity is preferable and in the
public interest in accordance with the
provisions of the Reform Act.

The Bureau is mindful of the
comments expreasing concern with the
adoption in this final rulemaking of a
fixed royalty tate of 12%4 percent and
will continue to study thia matter.
Various suggestions that have been
made and may br considered for future
use by the Bureau include rate
differentials based on the existence or
level of production within e geographic
area. or a different flat rate royalty such
as a 18% percent royalty in lieu of the
12% percent royalty rate. The
Department of the Interiur will continue
to consider alternatives from all sources.
In the course of conaidering any further
change in the reguialions with respect to
the royally rates. public comment will
be saught.

Several comments on § 3103.3-1{a} (2]
and [3) of the proposed rulemaking
expressed the view that the royaity rate
should not be increased when leases are
reinstated. The Mineral Leasing Act
requires increased royalty for leases
reinstated under the Class Il procedures.
The Interior Board of Land Appeals has
held that Congress intended a penalty
provision to apply to reinatated leases.
The final rulemcking adopts the
proposed language with no change.

A number of comments iioted the
typographical ecror in § 3103.3-1(b) of
the proposed rulemaking. The final
rulemaking corrects the word “quality”
to read “quahly.”

Section 3103.3-2 Minimum royalties.

Several comments were received on
this section of the proposed rulemaking.
One commant suggestcd retaining the
language of the existing reguiation at the
end of paragraph {a) that requires
payment of the difference if the actual
royalty paid during any year is less than
$1 per acre. The final rulemaking clearly
specifies under paragraph (a)(1] that a
minimum of $1 per acre is puyable. In
addition, the lease terms contain this
language. No change has been made and
the final rulemaking is adopted as
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proposed. A few comments suggested
that the final rulemaking should specily
thal the [essee receive notification from
the authorized officer that the lease is
subject to minimum royalty. Royalty is
paid o the Minerals Management
Service, and it determines whether
sufficient royalties are paid to meet the
minimum royalty due. The final
rulemaking adopts the proposed
rulemaking with no change.

Section 3104.1 Bond obligations.

Several comments were received on
this section. Some of the comments
suggested that the 1ime for requiring
bond coverage should not be limited to
the commencement of surface disturbing
activities related to drilling, but should
start at the beginning of any surface
disturbing activities. A few of the
comments indicaled thal any surface
disturbing activities related lo any
aspccts of lease development should
require bonding. The first sentence of
§ 3104.1{a} of the proposed rulemaking
revised the existing regulation to change
the time when a bond is required: From
the commencement of surface disturbing
activities related to drilling operations
rather than from the commencement of
drilling operations. Lease operations are
conducted in accordance with the
operations and surface use activities
contained in the approved Application
for Permit to D-ill. The language of the
proposed rulemaking, which is adopted
in the final rulemaking, will ensure that
any surface disturbing activities
requiring reclamalinn will be bonded.
No entity may undertake any surface
disturbance requiring reclamation. such
as road construction, without an
approved parmit to drill. Building roads
on Federal surface without approval
would result in trespass proceedings. No
change is made in this section of the
final rulemaking.

Another comment on § 3104.1(a) of the
proposed rulemaking recommended that
holders of operating rights {sublessees)
be removed as parties who may furnish
bonding coverage since the current
Bureau of Land Management
adjudication procedures for handling
operaling rights transfer approvals
would make it difficult o accept bonds
from those parties without extensive
title review. J10 change .s made in the
final rulemaking since any party
furnishing bond coverage has the burden
and responsibility to the Bureau for the
lease activities being conducted.

One comment on § 3104.1(c) of the
proposed rulemaking questioned the
elimination of the acceptance of cash for
a personal bond. Cash is eliminated as
an acceptable personal bond because of
guidelines from the Federal Reserve
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Board as well as Bureau field office
concerns about security problems in
accepting and handling largs sums of
cash. Potential obligors should be
capable of converting cash easily into
either a cashier’s or certified check or a
certificate ¢f deposit, all of which are
acceptable forms of personal bonding.

Several comments commended the
propased expansion of types of
acceitable personal bonds in § 3104.1(c)
to include certificates of deposit and
letters of credit. One comment! indicated
that this provision would greatly assist
operators in obtaining the guarantees
needed [or reclamation work required
for disturbed areas. A few comments
were adverse to the acceptance of
letters of credit and expressed the view
that such letters of credit would be
inadequate to eneure that the Bureau
would be able to recover damages afler
the expiration of any fixed term of the
letter of credit. The commenta suggested
that the specific term of a letter of credit
could easily result in inadequate
coverage after the term expired and
would be difficult to manage. However,
other Federal agencies accept letters of
credit without difTiculties. Accordingly.
in the final rulemaking letters of credit
are an acceplable form of securily for a
personal bond.

Another comment recommended that
only letters of credit with an indefinite
term be consldered acceptable to
accommodate leases that become
indefinite in duration upon comrpletion
of a producing well. The final
rulemaking is modified to require that
letters of credit shall include language
requiring automatic renewal for one-
year periods in the absence of specific
notice to the proper BLM office at least
90 days prior to the expiralion date of
the letter of credit or prior to the inl 'nt
nol to rencw. Other changes adopted in
this section of the final rulemaking make
it consistent with that contained in .0
CFR 800.21(b}. which contains
requirements used by the Office of
Surface Mining for letters of credit. A
final comment recommended that letters
of credit should be issued by Federally
inaured institutions in the same manner
as certificates of deposit. This
suggestion has been adopted in the final
rulemaking.

One comment received on § 3104.1 of
the prcposed rulemaking expressed
concern that bperators may be required
to furnish bonds to both the Bureau of
Land Management and the Forest
Service for '.IT same lease obligation.
The commenter requested that the
Bureau and Forest Service provide a
means wnereby a single statewide or
nationwide bond would cover
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compliance with all lease terms and the
reclamation requirements of beth
surface agencies. The Department of the
Interior is committed to not requiring
duplicate bonding coverage whenever
possible, and will coordinate with the
Department of Agriculture in
implementing each agency's respective
responsibilities under the Reform Act.
The Bureau of Land Management 1. il
continue to be the official office of
record for accepling and maintaining
bonds associated with Federal oil and
gas leases and operations thereon. The
Bureau, in accordance with the
interagency agreement with the Forest
Service, also would consider any Forest
Service recommendaticns to increase
bond coverage as may be required by

§ 3104.5. Final determination as to the
method by which the Secretary of
Agriculture implements his/her
responsibilities under the Reform Act,
however, will be made by that
Secretary. Accordingly. no change has
been made in the final rulemaking.

Another comment on § 3104.1 of the
proposed rulemaking requested that the
final rulemaking implement the Bureau
of Land Management Director's Task
Force recommendation that
“piggybacking" of Federal and State
bond reguircments be permitied in order
to preclude unnecessary duplicate
coverage [or reclamation requirements.
The final rulemaking provides the
minimum requirements acceptable to the
Department of the Interior. Any
implementation of the concept of
allovring coverage for both Federal and
State concerns related to development
of oil and gas leases can be addressed
only through individual agreements
between the Bureau and the Stale
concerned. The Bureau would favor
such alternate bonding proposals for
any State that would desire to pursue
such arrangements, provided that both
parties needs are mel, but cannot make
such commitments al this time.

For consistency with the bonding
provisions contained in § 3104.1(a). the
bonding requirements for geothermal
resources leasing contained in § 3206.1-
1 also are amended in this final
rulemaking.

Section 3104.2 Leose bond.

Two comments received on § 3104.2 of
the proposed rulemaking recommended
that holders of operating riguts
(subleasees) be eliminated as parties
who may furnish lease bonds. No
change is made in the final rulemaking
since the party furnishing bond ccverage
has the responsibility for activities
related to lease development and
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reclamation, and a holder of operating
rights may be such a party.

A few comments on this section also
requested that the final rulemaking add
specific provisions to allow phased
release of bonds when reclamation has
progressed to a point where
continuation of the full bond amouny is
no longer necessary. Since current
Bureau policy allows phased release of
bonds in the manner recommended nio
amendment is needed in the final
rulemaking. Nothing in the rulemaking
prohibits reducing hond amounts
through a phased release as special
conditions may warrant.

One comment suggested that § 3104.2
be modified to require attachment of
any operator’s bond before attaching a
lessee's bond. Thia recommendation is
not adopted In the final rulemaking
since a defaull in performing any lease
obligation must leave the Government in
a position to pursue all possible options
to remedy the situalion. Lessees remain
free 1o pursue other rivil remedies
against non-performing operalors.

A few commaents requested thal the
last senience of § 3104.2 of the proposed
rulemaking be clarified to specify what
documentation is required in order for
an operator tu use a lessee’s or
sublessee’s bond. This suggestion is
adopted and the final rulemaking has
been clarified. The specific
documeniation usually required is a
consen! from the surety ta include the
operator under the covernge uf the
lessee’s or sublessee's bond.

Section 3104.4  Unit operator’s bond.

Two comments on thia section of the
proposed rulemaking suggested
elimination of the duplication of § 3104.4
and Subpart 3184. This suggestion has
bean adopted in the final rulemaking by
the removal of Subpart 3184. Two
comments recommended revisions to
simplify and clarify the language in
§ 3104.4. In response to these comments,
the final rulemaking revises this section
and removes § 3184.1. For consistency,
the final rulemaking also removes
§ 3184.1 concerning geothermal
resources unit bonds, and adds a new
§ 3208.8 containing revised language
consistent with the provisions in
amended § 3104.4.

Section 3104.5 Increased amount of
honds.

Several comments on § 3104.5(a) of
the proposed rulemaking expressed
concern that requiring a bond in the full
amount of the estimated coats of

plug{ing the well and reclaiming the
involved disturbed area, if any demand

for payment has occurred within the
past 8 years, is too stringent. Another

$-021999 000%COX 16~-JUN-88-10:53:11)

comment suggested that increasing bond
levels to an adequate amount only after
an operator has failed to fulfill lease
cbligations is not a responsible Bureau
practice. Some camments recommended
that the 5-year period should be
prospective and not retrospective to
events preceding this rulemaking, and
that the avthorized officer should have
the discretion no! to increase the bond
amoun!. The Reform Act requires the
Secretary of the Interior to ensure that
adequata bond coverage is provided. An
opetator’s refusal 1o plug a well or
reclaim the surface is a serious breach
of the regulations that casts doubt on
the integrity of that operator. Therefore,
in such circumstances a very firm
uniform national policy is appropriate.

Anather comment on this section of
the proposed rulemaking suggested that
the gond goverage for full reclamalion
be required in all cuses. The Reform Act
does not require such a bond. but does
require Lhe Secretary 10 ensure that
bonding is adequate. The regulution
language accomplishes the requirement
of the law and the proposed rulemaking
is adopted with only minor technical
changes.

Two commeants on this seclion also
recommendec tha! the authorized officer
be able lo increase bonding for any
actions other than an Applicatiun for
Permit to Drill. Section 3104.5(b)
provides this authority.

Some of the commenta received on
§ 3104.5(b) of the proposed rulemaking
noted that a notice received from the
Minerals Managemeni Service that there
may be uncollected royalties due would
be grounds for the bond amaoun! to be
increased even if such a notice ia later
determined to be incorrect with no final
determination occurring. The Bureau
agrees with these comments. and the
final rulemaking is mocified to indicate
that such a notice from the Service must
have determined that uncollected
royalties are due prior to requiring any
increased bond amount for such
infractiod.

Several comments on § 3104.5
expressed the view that the provisions
of this settion should not be applied
during the pendency of an appeal. The
payment under a bond would not be
required until a decision is rendered
under any administrative appeal taken
and when all such appeal rights have
also been exhausted. The Bureau would
not expect payments to be made prior to
that time.

Section 3108.1 Transfers, general.

Numerous comments were received
on § 3106.1 concerning approval of
assignments and transfers. Many of the
comments addressed the first two
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sentences of § 3106.1(a) of the propased
rulemaking. Many comments raised the
point thai the proposed rulemaking did
not provide for discrelionary approval of
record tille assignments for separate
zones or parts of legal aubdivisions. The
Bureau's axperience with these types of
assignments is that they are never
approved. In order lo avoid implying
that these types of assignments may be
approved. the final rulemaking specifies
that the Secretary is exercising his cr
her discretionary authority, vader the
stutute and this rulemaking. to
disapprove such record litle
assignments. The option for lessces lo
execute transfers of non-record title
interests is unaffected and is believed
sufficient [or the conduct of business.

The language in § 3108.1(a) of the
proposed rulemaking was incorrect as to
the difference between the terms
“transfer,” "assignment.” and
“sublease.” Transfers include both
assignments and subleases. An
assignment refers only to a transfer of
record title interest, and a sublease
reflers to a transfer of operaling rights
interests. The definition of the term
“transfer” in § 3100.0-5(e)} of the final
rulemaking published on May 18, 1588
(53 FR 17340), clarifies use cof these
terms. The approval renquiremenis in
§ 3106.1(a] of thia rulemaking re'ate to
assignments of separatc zones or
deposits and parte of legal subdivisions,
not lo subleases. Subleases of operating
rights interesis may be disapproved only
ior lack of bonding or qualifications of
transferees.

A few commentere expressed the
view that the intent of the Reform Act
allowing the Secretary discretion to
disapprove assignments of less than 840
acres {2,560 acres in Alaska) was to
eliminate the activit: *s of “forty-acre
merchanis” who subdivide leases with
no ‘ntent to develop. The commenters
felt that the discretionary suthesity
should be exercised in suci- = ..ay as
nol to unduly inconvenience legitimate
operators when assignments resulting
from farmouts, spacing unit restrictions,
oplions, etc., would further
development. One comment suggesied
that the authorized officer should
normally assume that the assignment
was legitimate and would further the
development of oil and gas, absent
evidence to the contrary. This
suggestion has been adopted in the final
rulemaking with creation of 2 new
paragraph [b), which establishes that
execution and submission of the request
for approval of an assignment will
certity that the assignment will further
the development of oil and gas. In
addition, in accordance with the
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provisions in § 3102.5-3 of the May 16.
1868, final rulemaking, the authorized
officer may require additional
information and statements. from both
the assignor and assignee, where there
is any question whether the assignment
will further the development of oll and
gas.

Some of the comments suggesied that
the standards that would constitute "to
further the development of ol and gas”
be specliied in the final rulemaking,. if
only by example. Another comment took
an opposite posilion, recommending
broad discretion on the part of the
authorized officer. Given inclusion in the
final rulemaking of the provision for
self-certification that assignment will
lead to development, described abave,
and recognizing the wide variety of
legitimate reasons for making
assignments, it has been dstermined
that the purposes of the Act could be
best carried out by leaving unspecified
the standards that would be applied 10
determine whether a particular
assignmenl would further development.
This will afford the authorized officer
the greatest |atitude for approval of
assignments.

Many comm~nts suggested thal the
final rulemaking include a specific
requirement, echoing the Reform Act,
that, except when the assignment is
delermined not to be .» accordance with
applicable law, approval of the
assignment be required within 60 days
of receipt of the request for approval.
‘This suggestion is not adopted in the
final rulemaking. The requirement is
specified in the Act, and no purpose
would be served by repeating the
requirement in rulemaking. The Bureau
of Land Max.agemen! State Offices are
committed to act In a timely manner on
all assignments and transfers in
accordance with this requirement of the
Reform Act.

Ssctions 3107.2-2 Cessation of
production.

A number of comments were received
on § 3107.2-2 concerning the additional
Iansuaﬁ added in the proposed
rulemaking 1o clarify the ¢0-day period
for reworking a well upon cessation of
production. Most of the comments
expressed the view that the added
language would eliminate uncertainty
and misinterpretation. A few comments,
however, requested that the authorized
officer be allowed discretion to waive
the 60-day period. The Mineral Leasing
Act (30 U.S.C, 226{i)) requires the 60-day

riod. The final rulemaking, therefore,

as adopted the language of the
proposed rulemaking without change.
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Section 3107.2-3 Leases capable of
production,

Several comments received on
§ 3107.2-3 of the proposed rulemaking
suggested that the final rulemaking be
amended to provide discretion to the
authorized officer due lo the current
depressed price of oil. An application
for a suspension of production and/or
operations {s the appropriate vehicle for
seeking relief in these situations.
Another comment on this section
expressed the view that a lease capable
of production should not terminate due
1o a failure to produce from a shut-in
well. This would be true unless the
authorized officer orders the lease into
production. Accordingly, the proposed
rulemaking is adopted without change.

Section 3102.7 Bxchange leases—20-
year term,

Section 3107.8 Renewal leases.

Several commenis expressed concern
that the proposed rulemaking required a
greater obligation by applicants for
exchange and renewal leases under
$§ 3107.7, 3107.8-1(a) and 3107.8-3{a) to
show compliance with reclamation
requirements than is required under
§ 3102.5-1([). The commen!s suggested
that reference to certification of
rompliance under § 3102.5-1 sufficiently
includes compliance with reclamation
standards. The final rulemaking adopts
this suggestion.

A few comments suggested remaval
from § 3107.8~1(a} of the final
rulemaking of the requirement that
sublessees be required to join in
applications for renewals of leases,
because ownership of operating rights is
no longer adjudicated as part of the
Bureau's approval process. This
suggesiion is valid and the requirement
has been removed in the final
rulemaking.

Several comments objected to the
requirement in § 3107.8-1(») nf the
proposed rulemaking for applicants
seeking renewal of a leate to show thrit
all moneys due to the United Staies
have been paid. This requiremen: does
not represent any change from the
requirement contained in the existing
regulations. Such a showing by
applicants has been routinely made in
the application by including a statement
that all muneys due have been paid.
This requirement has not presented any
problem to date and has been routinely
complied with by those holding rights to
renewal leases. Accordingly, no change
is made in the final rulemaking.

Section 9108.1 Relinquishments.

Several comments recieved on this
section of the proposed rulemaking

a7n AT f1a 20 1.n7.An

requested clarification of the use of the
term “suspension.” While this tarm
remains unchanged {rom thal contained
in the existing regulations, a technical
amendment is made in this section of
the final rulemaking to clarify that a
suspension relates to an authorized
shut-in of a well,

Section 31083 Cancellation.

One comment received on § 3108.3(a)
of the proposed rulemaking objected to
the provision allowing cancellation of a
nonproducing lease {or failure to comply
with any provisions of the law,
indicating thal such notice would be
insuffictent. This comment has not been
adopted in the final rulemaking since
this provision is consistent with the
language of the Mineral Leasing Act,
both prier to and subsequent lo the
enaciment of the Reform Act. The
proposed rulemaking spells ou! the
specific requiremenis of the law that
had previously been incorporated onty
by reference in § 3108.3(a) of the
existing regulations. Paragraph (a) of
this section is adopted with only a
technical change to refer specifically to
section 31{b] of the Mineral Leasing Act.

Another comment on this section
contended that the proposed revision
broadened the powers of the Bureau for
cancellation by court proceedings of a
lease withoul a produciive well. The
distinction between administrative and
judicial cancellation prior to enactment
of the Reform Act was based on
whether the leased lands were known to
contain valuable deposits aof oil or gas.
The Reform Act changed the provision
to make no distinction concerning
whether e lease contains a well capable
of production. The statutory language in
the Reform Act encompasses both
actual and allocated production by
providing protection to communitized
and unilized leases. The commenlt is not
adopted in the final rulemaking since
the Reform Act clearly changes the
requiremenis for administrative
cancellation. Ag a praclicai matter, any
cancellation proceeding will generate
the dve process rights for any affected
lagsee to appeal to the Interior Board of
Land Appeals and subsequent judicial
review. Thus, no lease cancellation
would become finel without judicial
review 8o long as the lessec pursues his
or her rights.

Another comment on this section of
the proposed rulemaking objected that a
lease may be subject to cancellation if a
partner or co-leasee has acquired an
interest in the lease in violation of
section 17{(g) of the Mineral Leasing Act,
which prohibita issuance of a lease or
approval of a leass assignment to any
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party not in compliance with the
raclamation requirements afler due
nolice. Seclion 3102.5-1 clearly meets
the intent of the Reform Act to preveni
improper acquisition of lease interests
by a party through lease issuance,
assignment, or sublease in violation of
reclamation requirementa. However, the
lease interest of an innocent co-lessee in
such a situation would not be subject to
cancellation. The final rulemaking does
not adopt this comment.

As a result of the Bureau's review of
the comments on § 3108.3, and a review
of the language of the proposed
rulemaking and the cancellation
provisions of the law, it has been
determined that the proposed
miemaking did not clearly implement
the Secretary of the Interior's oil and ras
lease canceilation authority. The fin:,
rulemaking has, therefore, been revised
by adding a separate paragraph setting
out the administrative cancellation
authority in section 31(b) of the Mineral
Leasing Act (30 U.S.C. 188(b)). as
amended by the Reform Act, for breach
of the lease, another paragraph selting
out the judicial cancellation authority in
section 31{a) of that Act {30 U.S.C.
188(a}). for breach of the lease, and a
separate paragraph setling out the
judicial cancellation and divestiture
authority in section 27{h)(1) of that Act
{30 U.S.C. 184{h}{1)). for interests held in
vialation of the Act.

Section 3109.2 Units of the National
Park System.

A comment requested a technical
change in this section of the existing
regulations lo revise the terminology
relating lo leasing requirements in
National Park areas in order to be
consisten! with the amendments made
in § 3100.0~3(g}(4) and those previoualy
made in § 3100.0-3 {a)(2) and (b)(2} of
the final rulemaking of May 18, 1988 (52
FR 17340). This suggestion is adopted in
the final rulemaking.

Part 3110-—Noncompetitive Leases

Section 3110.1 Lands availoble for
noncompetitive offer and lease.

Section 3110.2 Priorily.

Many comments were received on
$4 31101 and 3110.2 of the proposed
rulemaking. The comments addressed
three primary issues: Whether a
noncompetitive offer can be filed prior
to a competitive sale and retain priority
in the event the parce! is not
competitively sold; the nature of the
postsale noncompetitive process; and
the period, If any, during which cffers
are considered simultaneously filed
after the competitive process.
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Comments were received on all sides
of these questions and represented a
broad spectrum of opinion regarding the
nature of the noncompetitive process
under the Reform Act. One group of
commenis emphasized the postsale
simultaneous aspect: another group
emphasized the desire {or presale
noncompetitive filings leading to a
priorily standing that could be
maintained in the event the parcel is not
sold competlitively: and a third group
emphasized the pre-eminence of the
competitive program over the
noncompelitive leasing process. A few
comments strongly supported presale
parcel priority, and an almost equal
number of comments opposed Ii.
Numerous comments addressed the
length of the “simultanecus” filing
period [ollowing the competitive
offering. Severa! comments wanted one
day. and an equal number of comments
requested a period from 10 to 30 days.
and others exptessed a desire for §
days. In additidn, there were a few
comments that suggested elimination of
the postsale noncompetitive process
altogether, recommending the
substitution of either another
competitive sale using noncompetitive
lease terms or the recycling of any
parcels which received multiple
noncompelitive offers directly back into
the competitive system. One comment
suggested a relurn lo the former
automated simuitaneous oil and gas
leasing system, the lottery.

Several comments concerned the
posting of results of noncompetitive
offers, an issue that also is pertinent to
the nature of the postsale process. Some
comments requested that results be
posted. but others suggested that resulis
not be posted. The issues raised by
many of these comments can be
resolved by looking at the intent of the
legislation. Clearly the legislation is
designed to emphasize the competitive
process. In facl, the Congress has
confirmed this emphasis and restated its
desire to depart from the former
simultaneous leasing process and to de-
emphasize nancompetitive leasing. The
Bureau i{s persuaded by the test sales.
and the comments that have been
received, that the competitive oral
auction is an efficient and desirable
method of leasing the public's onshore
oil and gas resources.

The legislation also is clearly
designed to provide a noncompetitive
reward for risk-taking in frontier areas.
This concelgt rewdrds exploration
activity rather than rewarding success
ot a game of chance.

To the extent that the noncompetitive
choices are between a simultaneous
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program based on chance that only
rewards speculation and a program that
rewards risk-taking based on
exploration, i1 is clear that the intent of
the legisiation ts toward the latter. It is
vital, also. to recognize that the former
simultanecus leasing process was not a
creation: of Congress, and that the
former process was not confirmed in
any way by the Reform Act. Rather, the
simultaneous process had been
instituted solely by regulation and was
conducted for administrative
convenience due to conditions that
existed in the late 1950's. It is the intent
of the Bureau that the regulations
implemeniting the Reform Act follow
these guidelines: emphasis on
competitive rather than noncompelitive
leasing. and emphasis on a
noncompetitive reward for risk-taking in
frontier areas rather than risk-taking in
a game of chance.

The Bureau of Land Management has
taken certain steps in § 3110.2 of the
final rulemaking to minimize the role of
postsale simullaneous filings, und
particularly to deinstitutionalize the
process. First. a period of a single day is
specified. immediately following the end
of the competitive process. in which
offers will be considered simultaneously
filed. Since business and office hours
vary somewh. t from Bureau office to
office. the times of day will be specified
in each Notice of Competitive Lease
Sale or List of Lands Available for
Competitive Nomination. In furtherance
of the idea that the simultaneous period
is not special, relative to the following
or subsequent days after this single day.
but rather 18 simply a period in which
many offers are expected, the Bureau
has made a deliberate decision to not
publish and provide results for that
period.

In response to numerous comments,
the Bureau has amended the final
rulemaking in § 3110.2(a} to provide that
offers received after the one-day
simultaneous period shall be prioritized
as of the time received, rather than as of
the day received. This system predales
the former simultaneous system, has
always been used for previous over-the-
counter offers, and is the Bureau's
normal practice of doing business. As
such. the provisions do not provide any
special status to any class of
noncompetitive offer.

Several comments expressed the view
that the Bureau should maintain the
proscription in former Subpart 3112
against multiple filings {or the same
parcel by the same individual or
individuals with a common interest. The
proposed rulemaking was silent on this
matter. The final rulemaking also is
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intentionally silent. Enforcement of the
proscription was one of the hallmarks of
the former simultanecous program, and
because of its complexities. proved lo be
a major source of litigation and a great
drain on public resources. The Reform
Act was intended 1o remove the more
valuable lands from the noncompetitive
arena, thereby leaving far less concern
regarding multiple filings. Because
circumstances have changed. the Bureau
is no longer persuaded that costly
enforcement of the multiple-filing rules
is in the public interest.

All noncorapetitive offers, whether
{iled before or after the competitive
offering, have the same requirements,
including the same terms, configuration,
acreage requirements, and costs, thal is,
submission with the offer of the first
year's rentz) of $1.50 per acre and a
nonrefundable $75 filing fee. The final
rulemaking continues the 10,240-acre
maximum limit, a len-year term. and
ather configuration requirements
contained in § 3110.3-3. If the lands are
sold compelitively, competitive lease
terms will apply. with the
noncompetitive offer rejected and the
rental submitied refunded.

Beginning on January 3. 1888, § 3110.1
of the {inal rulemaking provides that ell
unleased lands will be available for
ncacompetitive lease offer prior to their
competitive offering, with two
exceptions. Lands in terminated,
expired, relinquished, or canceled leases
will not be available for the filing of a
noncompetitive offer until ane year from
the date of lease termination, expiration,
cancellation, or relinquishment and alsc
from the date of posting of a nomination
or sale notice until the lands have been
througl the competitive offering without
receiving a nomination or a bid, as
appropriate.

The public shall take notice that under
§ 3110.1(a)(1) noncompetitive filings
prior to a competitive auction will not be
permitted uniil after January 2, 1689. It
should be cleatly understood that all
lands still must be subjected to
compelition before being leased. An
offer filed for lands prior to those lands
being posted in a List of Lands
Available for Competitive Nominations
or a Notice of Sale will trigger
processing of the lands to determine
availability and stipulations, the
placement of the parcel in the
competitive sale process and. failing its
receiving a bid., leasing it to the priority
offeror. Priority will be established as of
the day the offer was properly filed and
will have seniority over subsequent
offers, including any offers filed
following the sale.

Many comments dealt with
ambiguities regarding when lands would
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be available for filing of noncompetitive
lease offers following competition. The
finsl rulemaking is amended in § 3110.1
to make it clear thal lands are available
noncompetitively the first business day
after the sale, br where formal
nominations are used the first business
day after the posting of the Notice of
Competitive Lease Sale. Other
comments objected that the term. “bid."
is imprecise, preferring the phrase "bid
less than the national minimum™. The
term is defined in § 3000.0-5(k} of this
final rulemaking, and there is no need to
redefine it.

There were geveral comments and
questions on § 3110.2{a). which dealt
with offers filed between December 22,
1887, and the promulgation of this final
rulemaking. Some comments questioned
the meaning of the phrase “lands then
available for noncompetitive leasing.”
Others maintained thal, prior to the
promulgation of final regulations, no
lands were available for noncompetitive
filing. No distinction is now made in the
fina] rulemaking between offers filed
between the date of the Reform Act and
this final rulemaking, and
noncompetitive offers filed afler january
2. 1989, and prior to the competitive
offering of such lands. Regular
noncompetitive offers had been
routinely accepted for filing with priority
up to the date of the Reforim Act. and the
Act did not prohibit the [iling of such
offers, but required thet all lands
including those contained in such filings
be first exposed to competition. The
Bureau made no attempt to halt such
filings and, under statute, has exposed
them to compelition, issuing
competitive leases where a bid was
received and issuing & noncompetitive
lease to the priority filer when no bid
was received. The public should note
that these filings will nol be accepted
between June 12, 1888, and January 2,
1989, to provide all parties adequate
notice to this provision in the final
rulemaking. Offers filed before June 12,
1088, will receive priority and. unless a
competitive bid is received for such
iands, a noncompetitive lease will be
issued to the priority filer, all else being
regular.

Numerous comments were received
on § ¥110.2{b} ot the proposed
rulemaking. The reference to priosity as
of the time of filing, remains in the final
rulemaking. However, the meaning of
the term "noncompetitive offers” is
broadened in the final rulemaking to
include offers for all available lands
outside the competitive sale process.

The two sentences in § 3110.2(b) of
the proposed rulemaking referring to
conflicting offers have been revised in
this final rulemaking to specify that the
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period in which all offers will be
considered simultaneously flled is the
single business day following an oral
auction or following the posling of a
Notice of Competitive Lease Sale when
foimal nominations are used. Offers
received on subsequent days shall
receive priority as of the time of filing,
e.g. an offer filed at 10:15 a.m. will have
priority over an offer filed at 10:16 a.m.

The last sentence of § 3110.2{b) of the
proposed rulemaking has been modified
to specify that offers will not be
available for public inspection the day
they are filed, but the final rulemaking is
purposely silent as to when afier that
time such offers are available for public
review. This change is necessary
because of the large volume of offers
which may be received on that day.
While it is the Bureau’s policy to meke
public records available as soon as
practicable, it is not appropriate to
specily a certain time for availabilily
which could conflict with the orderly
processing of such offers. Many
comments expressed the need for
confidentiality of offerors prior to an
auction. As a matter of practicality,
offerors have many means to
accomplish anonymity.

Several comments on § 3110.2(c) of
the proposed rulemaking questioned the
concept of allowing noncompetitive
offers pursuant to an opening order. In
the final rulemaking. lands in an opening
order or other notice may be available
for noncompetitive offer depending on
their status vis-a-vis the competitive
process. Section 3110.2(c) of the
proposed rulemaking is. therefore,
retained and revised as § 3110.1(a)(2) in
the final rulemaking to cover such
special situations.

Section 3110.2(d) of the proposed
rulemaking led to a great de=l of
confusion as indicated in several
comments. The proposed language
referred only to simuitaneous
applications received under former
Subpart 3112. The provision is designed
to address and handle a quirk in that
former program whereby an application
was drawn in priority, the lease offer
was refused (rejected), and a reselection
of another priority applicant was made.
For many parcels, this process has been
repeated endlessly resulting in much
wasted effort with no lease yet issued.
The Bureau is still executing cyclical
reselections for simultaneous parcels
first drawn in 1983, end has hundreds of
such lease parcels, through late 1987,
which have not been accepted by an
applicant for lease issuance. The
proposed rule was designed to atlow
one more reselection cycle after the
effective date of this final rulemaking for
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each such “unclaimed™ parcel, after
which all remaining applications are to
be considered rejected withoul further
notice. Rentals for these ;{plicalions
were refunded long ago. The provision
will not apply to over-the-counter offers
thal were made subsequent to
enactment of the Reform Act and those
offers that are filed under this final
rulemaking. Accordingly, thia provision
is amended to clarify the provision and
is redesignated in the linal rulemaking
us § 3110.2(b).

Section 3110.3-1 Duration of lease.

One comment on this section of the
propased rulemaking concerning the
length of the primary term for
competilive and noncompetitive leases
suggeated a 10-year competilive term
and 5-year noncompetitive lerm.
Another comment suggested keeping the
primary term for noncompeltitive leases
at 10 years but requiring a well to hold
the lease beyond 5 years. The final
rulemaking has not adopted these
suggestions since the lease terms are
clearly established by law.

Section 3110.3-2 Dating of leases.

Some comments suggested thal the
proposed rulemaking overlooked the
rcquirement for lease issuance within 60
days of the date the first qualified
applicant is identified, and
recommended that this be included in
the final rulemaking. The time period is
specified in the Reform Act, and does
not need lo be repeated in regulations.
The final rulemaking does not adapt this
suggestion. The Bureau, however, is
commitied to act in a timely manner on
all lease actions to meet this
requirement of the Reform Act.

Section 3110.3-3 Lease offer size.

Several comments were receive on
§ 3110.3-3 of the proposed rulemaking.
Most comments fovored the minimum
size specified in the proposed
rulemaking for a public domain lease
offer, and commended the retention of
the maximum size of 10,240 acres within
a 6-mile square. One comment, however,
suggasted allowing an offer for less than
640 acres or 1 full section, whichever is
less, rather than whichever is larger.
This comment recommended that since
some jrregular sections are less than 640
acres, the final rulemaking should
indicate that a lease offer may be made
on all Federal lands available in a
section. Another comment stated that
the provision in the proposed
rulemaking that an offer may include
less than all availabl: lands in a section
if the offer exceeds the minimum 640-
acre provision contradicts the first
sentence within the same paragraph.
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The final rulemaking does not adop!
these two comments. The inient of the
rule is to promote eflicient resource
development by requiring leases to be
formed in reasonably large, compact
blocks. If ari Irregular section contatns
more than 640 acres, the offer musi
include the entire section, thus, the
requirement in the rule of “larger" rather
than “less". I the section of land is less
than 640 acres, any contiguous available
lands must be included, unless the offer
contains other available lands which
bring the lease cifer lo at least 840
acres.

Another comment on § 3110.3.-3{a) of
the proposed rulemaking suggested tha!
the exception 10 the 840-acre minimum
requirement for noncompetitive offers
filed on a parcel offered by the Bureau
in a competitive lease sale should be
limited to the time period when the
description by parcel number is required
under § 3110.8-1 of the proposed
rulemaking. which is redesignated
§ 3110.5~1. This suggesiion is adopted in
the final rulemaking. and this exception
is moved lo the end of paragraph {a) of
§ 3110.3-3 for clarity.

Section 31104 Requirements for offer.

A Bureau of Land Management review
of §§ 31104, 3110.5, 3110.8. 3110.7, and
3110.8 of the proposed rulemaking
recognized that these sections were not
in the appropriate arder to follow the
logical sequence of actions when a
noncompetitive offer is filed. The final
rulemaking is amended to place the
sections required in this subpart in the
correct order of events.

Section 3110.7 of the proposed
rulemaking, redesignated § 31104 in the
fina! rulemaking. received several
comments expressing the view that the
word “shall” in the {irst sentence geems
to require use of the current lease farm.
The comments suggested that this
requirement conflicts with § 3110.5{d) of
the proposed rulemaklng. redellfmted
as § 3110.7(e) in the final rulemaking, in
which a form not currently in use shall
be allowed, unless such lease form has
been declared obsolete by the Director
prior to the filing. This suggestion is not
adopted in the final rulemaking. The
Bureau is completing revisions to the
lease form to conform to the
requirementa of the Reform Act. The
revised lease form is expected to be
available for publit use soon after this
final rulemaking ia published. Until the
revised lease form is available, and
sufficient time has been allowed for
general circulation existing lease forms
will be acceptable for filing
noncompetitive lease offers. The Bureau
will publish a notice in the Federal
Register (anticipated in July 1088)

¥4701.FMT...[16,30]...1-07-88

specifying the acceptable lease form and
will give interested parties a reasonable
time period in which to obtain them
before declaring the previous lease form
obsolete. The provision relating to the
lease form in paragraph (d) in § 3110.5 of
the proposed rulemaking, redeaignated
as § 3110.7 in the final rulemaking, is
revised and placed in a new paragraph
(e). but cerlain language is retained in
the final rulemaking in the event that
future modifications or changes to the
lease form are necessary.

One comment on § 3110.7 of the
praposed rulemaking, redesignated
$ 3110.4 In the final rulemaking.
suggested that in order to save
paperwork only one original lease form
should be required as opposed to the
requirement of an original and 2 copies.
This recommendation is not adopted in
the [inal rulemaking. Each offer to lease
may evenlually mature into a lease.
Accordingly, an original and 2 copies of
the offer are necessary to provide
sufficient copies [or the lessor. the
lessee. and the surface managing
agency.

Another comment on this section
rccommended that the phrase “or
atlomey-in-fact” be added after the term
“authorized agent” in paragraph (aj.
This suggestion is not adopted since an
attorney-in-fact is an agent.

A {ew other comments on paragraph
(a) of this section of the proposed
rulemaking suggested that the phrase
“by a nonrefundable application fee of
$75 and the first year's rental” be
clarified. The commenters expressed the
view that the language as proposed
implies that the first year's rental is
nonrefundable. [t was not intended that
noncompetitive rentals would be subject
to forfeiture. The final rulemaking has
been modified to make this clear.

Several comments requested
clarification or correction of references
to §§ 3103.2-1(a) and 3103.3-3(c) in
§ 3110.7(b) of the proposed rulemaking,
redesignated in the final rulemaking as
§ 3110.4(b). The reference to § 3103.2-
1{a) is correct. Offers deficient in the
first year's rental by not more than 10
perceni or $200. whichever is less, shall
be acceptable. The reference in the
proposed rulemaking to § 3103.3-3(c)
was incorrect, and is corrected in the
final rulemaking to specify § 3110.3-3(c}),
which addresses curable defects of an
offer that exceeds the 10,240-acre
maximum size by not more than 160
acres. No lose in priority to an offer to
lease would occur in these two
instances, provided that the
requiraments are satisfied within the
time allowed in these regulations.
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Several comments on this section
raised questions concerning the
provision for & correction of an offer to
lease. One comment requested
clarificatlion as io what ctrcumstances
wauld prompt the authorized officer to
request 4 correction o an offer. Another
comment stated that correction af an
offer is a very broad notion, and that not
all corrections should result in a new
priority date being set as of the date the
correclion has been made. The effect of
corrections on the amount of filing fees
required also was questioned. The infent
of the regulation is to aliow correction of
minor errors in an offer, if there is no
intervening offer. which otherwise
would cause a rejection of the offer.
Curable defects with no loss in priority
will be allowed only in those instances
specified in §§ 3103.2-1{a) and 31103~
3(c} of the final rulemaking. No new
filing fee would be required if the offer
is acceptable with the corrections made.

Several comments objected to the
provistor: in § 3110.7(e) of the proposed
rulemaking, redesignated in the final
rulemaking as § 3110.4(e). which
requires that all offers to lease should
name the United States agency from
which consent to the issuance of a lease
shall be obtained. The comments
suggested thal the Bureau can more
easily identify the surface managing
agency. The Bureau recognizes that this
idenitification inay create some burden
(o offerors. However, where title
information for the mineral interes! is
uncertain on Bureau records and a title
abstract is needed. identification of the
surface managing agancy expedites
processing of lease offers. The Bureau
will continue o request this information
for lands nominsled through filing of &
noncompetitive offer or an informal
expression of interest prior to inclusion
of the lands in a competitive offering.
inclusion of the information on the lease
form is not mandatory for a
noncompetitive offer and will not resull
in a loss of priority. The language of the
proposed rulemaking is adopted without
change.

Section 3110.5 Description of lands in
offer.

A large number of comments was
received on § 3110.0-1 of the proposed
rulemaking, redesignated § 3110.5-1 in
the final rulemaking, concern lhe
requirement that applicants ma
noncompetitive offers during the month
of the noncompetitive process be
~equired to describe the lands only by a
single parcel number as it appeared in
the List of Lands Available for
Competitive Nominations and the Notice
of Competitive Lease Sale. One
comment pointed out that the “and™
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requirement would be impossible to
meet where the direct sale method is
used and there is no List of Lands
Available for Competilive Nominations.
Additionally, the commen!s suggested
that if the parcel numbers were not the
same on both the List of Lands
Available for Competitive Nominations
and the Notice of Competitive Lease
Sale, even more confusion could resull.
The final rulemaking corrects this defect
in this section, redesignated as § 3110.5-
1. lo indicate that the parcel number to
be used will be that number as specified
in the notice or list. When the
nomination process is used. internal
Bureau procedure will require that the
same parcel number appearing on a
nominations list also must be used on
the corresponding Notice of Competitive
Lease Sale.

Other commenta on this section
objected to the phrase. "the end of the
month of the compelitive process.” The
Bureau concurs that this terminology is
ambiguous. The final rulemaking has
been amended to apecify that the period
required for use of the parcel number
(the pescel number period) in submiiting
lease ofiers commences on the day
following the oral auction, or where
formal nominations are used. the day
following the posting of the sale notice.
until the end of that same month.

Several comments on this section also
questioned the rationale for limiting the
noncompetitive offer to a single parcel
or for requiring that those offers filed
within the parcal number period must
retain the confiyuration contained in the
nomination lists ¢nd sale notices that
offered the lands competitively. The
Bureau adopts this restriction in
anticipation that some parcels may pass
through the competitive process without
a bid but still may be attractive enough
to invite several nohcompetitive offers.
Retaining the parcel configuration, and
limiting the offer to a single parcel, will
prevent overlapping and partial offers,
and allow the Bureau to adjudicate
conflicting offers on the same parcel
more quickly. Additionally, this
requirement will cbviate the need to
obtain revised stipulations to fit a
different lease parcel configuration, thus
removing a possible impediment to lease
issuance.

One comment on this section of the
proposed rulemaking suggested that the
final regulation should be flexible
enough to allow lease offers on the basis
of the parcel number description
throughout the two years the lands are
available noncompelitively following
the competitive offering. The comment
recommended that offerors also should
be able to rely on the acreage figure
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associated with the parcel as indicated
in the listing. Another camment
contended that the parcel number
description requirement should be
required for the entire 2.year period. A
few comments supported limiting the
parcel number pericd to a single day or
other extremely brief period. These
suggestions are not adopted in the final
rulemaking since such a provision would
permanently prevent a potential offeror
from acquiring only the land
configuration he or she might desire in a
single lease. Such a requirement could
also create confusion in the later stages
of the 2-year period of availability of the
lands for noncompetitive leasing. since
parcel numbers could become numerous
following several sale processes. After
the required period, the lands in the
offer shall be propetly described: use of
the parcel number by itself will result in
rejection of the offer.

Section 3110.6-3 of the proposed
rulemaking. redesignated in the final
rulemaking as § 3110.5-3, received
several comments suggesting delelion of
paragraph (&) allowing the authorized
officer to waive the land description
requirements. stating that it duplicates
paragraph {d). Another comment
opposed the provision allowing an
acquisition tract number in lieu of a
legal descriplion because it would
complicate the Bureau'r automated
lands and minerals record system. This
provision of the propased rulemaking
was designed to allow the offeror the
greatest possible Nexibility in clearly
and accurately describing lands covered
by an offer without loss of priority. The
final rulemaking removes paragraph (e}
of the proposed rulemaking and
redesignates paragraph ([} of the
praposed rulemaking as paragraph (e).
Redesignated § 3110.5-3(d) is amended
to state clearly that the authorized
officer may allow the description by
acquisition or tract number without any
other legal land description required by
this section.

Section 3110.8 Withdrawal of offer.

Section 3110.4 of the proposed
rulemaking, redesgnated as § 3110.6 in
the final rulemaking, received several
comments that opposed the prohibition
of withdrawal of a noncompetitive lease
ofTer earlier than 80 days following its
filing. On balance. the reasons for
imposing the limitations on withdrawal
of an offer filed on lands available after
the competitive process outweigh the
disadvanteges of such a limitation.
Experience has shown that offers are
treated by some as an “option" on a
lease during which time efforts are made
to sell it to a third party. When such
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efforts fail, the offer is then withdrawn.
This practice, although not widespread
in the industry, has the effect of
encouraging offers filed in less than
good faith, and keeps legitimate
developers from acquiring available
lands as prospects. A 60-day prohibition
on withdrawal maximizes the lands
available, facilitates orderly issuance of
leases, and ensures that the public’s
resources are spen! in furtherance of
leasing rather than in aiding lease
speculation.

Some comments suggesied that
allowing withdrawals of offers would
speed refunds when a lease is issued to
the senior offeror. Junior offers are
rejected by the Bureau at the time the
senior offeror is issued the lease, and
rental refunds are authorized as soon as
a lcase issues. Allowing such
wilhdrawals wnuld not speed this
process but would merely add an
unnecessary paperwork burden. When
unexpected dclays. such as litigation.
prevent timely lease issuance, the offer
could be withdrawn after the 80 days.
The final rulemaking retains the 80-day
limitation on withdrawai of offers made
in accordance with § 3110.1{b) of the
final rulemaking on those lands
available during the 2-year period
following the end of the competlitive
offering. In such an offer is withdrawn,
the lands would continue to be available
for noncompetitive leasing for the
remainder of the 2-year period under
§ 3110.1{b).

A few comments on this section of the
proposed rulemaking suggested that the
phrase specifying withdrawal “at least
60 days after the date of filing” in this
section of the proposed rulemaking was
unclear. In response to these comments,
the final rulemaking is amended to state
that such a withdrawal is allowed only
after 60 days from the date of filing of
such an offer.

A few comments received on this
section of the proposed rulemaking
suggested that if noncompetitive offers
are allowed to be filed as a means of
establishing priority before the
compelitive offering of the lands, that
the offeror should be allowed to
withdraw the offer priar to the
competlitive offering if the stipulations
are found to be unacceptable to the
offeror. The comment further contended
that such offerors should be nolified of
the stipulations prior to inclusion of the
lands in the Notice of Competitive Lease
Sale. and that if the stipulations are
unacceptable, the lands should not be
placed on the sale list or notice.
Notification of any stipulations for the
lands in such an offer filed priar to the
competitive offering is inappropriate
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and unnecessary. Since the Reform Act
places greater emphasis on the
competitive offering of lease paccels. all
members of the public should be
advised of the terms and conditions
through the normal compelitive
procedures for conducting competitive
sales. However, this section and

§ 3101.1-3 have been amended in the
final rulemaking to allow for the
withdrawal of an offer filed prior to the
competitive process. if al any time prior
to lease issuance, the offerar finds that
the stipulations would be unacceptable.
Unlike offers filed under § 3110.1(b).
those offers filed prior to the compelitive
offering would not be affected by the 80-
day limitation for withdrawal provided
that the withdrawal is made prior to
lease issuance.

Section 3110.7 Action on offer.

A number of comments were received
on § 3110.5 of the proposed rulemaking.
redesignated as § 3110.7 in the final
rulemaking. Most comments suggested
that paragraph (b). as well as the
reference in paragraph (a) to extensions.
petitions for reinstatements, and
existing or former leases. be removed
from this section and placed in Subpart
3120, because it would take at leas! 80
days for the lands to progress through
the competitive process and become
available for noncompetitive leasing.
The comments contended that such
matlers as lease reinstatements and
exlensions should be resolved before
offering the lands competitively. It is
unlikely that a noncompetitive lease
could be issded In such a short time
frame, and that reinstatements and
extensions should normally be resolved
prior to competitive offering of the
lands. However, no change is made in
these paragraphs in the final rulemaking
since the possibility does exist that a
recently terminated lease could be
offered competitively. receive no bids.
and then be available for
noncompetitive offer. In view of these
comments, § 3120.5-3 of the final
rulemaking also has been s.nended 1o
include this same provision.

Another comment on this section
suggeated that paragraph (a) be clarified
to specify that if a lease is issued for
lands included in a terminated lease
before a petition {or reinstatement is
filed. the subsequent lease shall not be
canceled. This suggestion is not adopted
in the final rulemaking because the
regulations provide for cancellation of a
lease that should not have been {ssued.
The last senfence of paragraph (a}
sufficiently states that the subsequent
lease will{d canceled if the petitioner is
entitled to reinstatement. If the petition
is filed after a lease is izsued,
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reinstatement of the prior lease cannot
be made.

Several comments on this section
suggested that the word “erroncously”
be inserted in paragraph {a) to make it
clear that leases will nat be
indiscriminately issued before the
necessary paperwork is completed. The
comments contended that unlesa an
errot is made, a leasc should not be
issued unti] final action is taken on all
previous offers or leases. The final
rulemaking does not adopt this
suggestion because it is unnecessary to
specily the reason the lease was issued.
The inteni of this provision is to require
cancellation if the lease should not have
been issued.

Section 3110.9 Future interest offers.

One comment received on §§ 3110.9-1
and 3120.7 of the proposed rulemaking
suggested that the question of
competitive and noncompelitive leasing
of future interests be addressed by
further specific legislation. This
comment is beyond the scope of this
rulemaking since these final regulations
must impiement the stalute now in
effect. Another comment on § 3110.9 of
the proposed rulemaking questioned
whether a future interest could be
leased noncompetitively without first
going through the competitive process,
and requested clarification of the
meaning of the phrase “substantially all
of the present operating rights in the
lands,” suggesting “'substantially all"
means 50 percen! or more and that
"lands” could mean future interest lands
or all lands in a communitized area.

Under the Reform Act, future interest
lands may be leased both comy:etitively
and noncompetitively. Since no lease
may be issued under the Relorm Act
without first being subjected to the
competitive process. the present interes!
holder may gain the sole right to a lease
with a successful competitive bid over
any noncompelitive applicant whose
offer is nullified by the competitive bid.
Accordingly. the provision limiting
leasing noncompetitively only to one
who awns “all or substantially ail” is
removed in §§ 3110.8-1 and 3110.8-2 of
the final rulemaking.

A few comments questioned the
meaning of the phrase, “the same type
and proportion,” in § 3110.8-4{a) of the
proposed rulemaking. The language is
sufficiently clear in the proposed
rulemaking that a transfer of a present
intecrest, either record title or operating
rights, generates a concurrent transfer of
the future interest. No change is made in
the final rulemaking.
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Part 3120—Competitive Leases

Section 3120.1-1 Londs available for
competilive leasing.

Several comments addressed the term
“available" in § 3120.1-1 of the proposed
rulemaking. One comment suggested a
change to clarify the term. expressing
concern that the Bureau would offer all
available landa whether or nat it would
be in the public interest to lease and
prior to compliance with National
Environmental Policy Act requirements.
Another comment questioned whether
the Bureau could relain the option to
withhold tracts. One comment suggested
a provision be included requiring the
Bureau to offer a// available lands for
competitive leasing within 18 months
from their date of availability. Other
comnents expressed concern as to how
unleased lands (those available over-
the-counter prior to enactment of the
Reform Act and those newly available
due to a change in status or the law)
could be cycled through the competitive
process.

The term “avsilable” meuns any lands
subject 10 leasing under the Mineral
Leasing Ac!. As used in the context of
this section. all such lands are required
to be offered competitively. It is Bureau
policy prior to offering the lands to
determine whether leasing will be in the
public interest and to identify
stipulation requirements, obtain surface
management agency leasing
recommendations and consent where
applicable and required by law. Since
these requirements are required io be
me! and an identification and copy of
the stipulationa applicable to each
parcel is to be included in the Notice of
Competitive Lease Sale. it would be
virtually impossible to offer o// available
lands within 18 months. Also, far more
lands are and always have been
available than have been leased.
Moreover, many if not most lands will
not be “offered” by the Bureau but are
nonetheless available for filing or
expressions of intercst. Offering
unleased lands for cycling through the
competitive process is discussed under
Subpart 3110 regarding opening arders
in special situations for newly available
{ands. The final rulemaling expands the
categories of available lands in this
section to include lands for which an
offer or expression of interest has been
received by the proper BLM office. and
lands included by Bureau motion.

A few comments on § 3120.1-1(c) of
the proposed rulemaking suggested that
when an undivided interest in a lease is
canceled, the regulations should include
a provision requiring the Bureau to offer
to the other holders of interest in that
lease a right of first refusal to purchase
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that interest In an amount equaj to the
highest bid reveived al the oral auction
or the opportunity to exceed such
highest acceptable bid. Offering the right
of first refusal is contrury to the
competitive intent of the law. Other
interest holders would have the
opportunity at the sale to exceed the
highes! bid. The suggestions is not
adopted in the final rulemaking.

One comment alleged that § 3120.1-
1(d) of the proposed rulemaking allowed
leasing within units of the National Park
System without consen!. This is not the
case since this paragraph states only
that lands subject to drainage are
available for competitive leasing.

Anather commen! concerning
§ 3120.1-1{d) suggested thai a definition
of “protective leasing™ be included in
this subpart. The suggestion is not
adopted as this subject is properly
addressed in § 3100.2.

Section 3120.1-2 Requirements.

Several comments on this section of
the proposed rulemaking expressed
concern about the scheduling of the sale
dates. suggesting that the dates not
overlap among the Bureau State Offices.
1 is Bureau policy to plan sale dates on
a non-conflicting basis. Sale notices will
give those parties wishing to participate
an ample amount of time 10 make plans
to attend the oral auctions. Depending
on the availability of lands and
individual State Office workloads. the
sales normally will be scheduled bi-
manthly by some State Offices and at
least quarterly by other State offices.
Where a State Office has few lands
available, rather than delaying offering
them, i1 may include these parcels in
nearby State Office sales.

Several comments on this section
questioned whether oral auctions are
required to be held in the States where
the available lands are located. The
Reform Act allows the Bureau to hoid
sales in any State where the office has
jurisdiction over the lands. The final
rulemaking amends this sectlion 10 make
this clear.

A number of comments on § 3120.1-
2{c) of the proposed rulemaking
recommeanded that the national
minimum acceptable bid be prorated on
a net-acre basis rather than on a gross-
acre basis. The Bureau has no evidence
of Congressional intent to permit
proration of bohus bids. Bidders will be
made aware of the percentage of
Federal mineral interest held in the
lends in order to adjust their bids
accordingly. Administratively, proration
is cumbersome. The recommendation
has notl been adopted in the final
rulemaking.

TA™NYI TNPT Tan AN« n= An

Section 3120.1~3 Protests and appeals.

One comment of this section of the
proposed rulemaking requested that the
final rulemaking clarify the provisions
for suspension of a lease sale when a
protest or appeal is received. The final
rulemaking amends this section to
specify that only the Assistant Secretary
for Land and Minerals Management may
suspend a sals: for good and just cause
afler reviewing the reason(s) for such
action.

Other comments on this section
recommended that, in order to preclude
indefinite suspension, specific limitalion
(e.g.. 30 days) should be imposed on the
length of time that & parcel can be
suspended from competitive rale. Such a
time frame is not feasible because the
Department cannot determine in
advance when the grounds for
suspension of any parcel would be
resolved.

Section 3120.2-1 Duration of leases.

Several comments addressed the
primary term of compelitive and
noncompetilive leases and requested
varying changes in this section of the
final rulemaking. Since the Reform Act
did not change this provision of the
Mineral Leasing Act, there is no need to
amend this section.

Section 3120.2-3 Lease size.

Varying comments were received on
this section of the proposed rulemaking
concerning lease size. A few of the
comments requested that the lease size
continue to be no larger than 840 acres.
After consideration of these comments,
it has been determined that the Final
rulemaking should ailow discretion to
decide how much acreage should be
included in each lease parcel, up to the
maximum 2,560 acres specified in the
Reform Actl. Expressions of interest from
industry. the extent of lands available
within a particular area, and the goal of
parcels having compact form, will be
considered by the Bureau in configuring
parcels. The final rulemaking adopts the
language of the proposed rulemaking
without change.

Section 3120.3 Nomination process.
Section 3120.3-1 General.

A large number of comments was
received on the type of sale method to
be used by the Bureau: The nomination
method or the direct sale method. The
comments were essentially evenly
divided between both methods. The
majority of the comments did
recommend that the Bureau choose e
consistent method nationwide to lessen
confusion and assist industry planning.
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Several comments questioned the
legality of the formal nomination
process and expressed the view that this
method does not comply with the
Reform Act. The Department has
considered all the views presented and
remains convinced that the nomination
process is legally consistent with the
Reform Act. Considering the Bureau's
experience with the test sales, the
variations apparent In the oil and gas
leasing activities nationwide, and the
many comments received, it is
appropriate that Subpart 3120 of the
final rulemaking should allow regulatory
flexibility to permil the use of either sale
method should conditiona warrant in the
tuture. The final rulemaking. under

§ 3120.3, vests in the Director of the
Bureau of Land Management and
authority to implement the formal
nomination process aor permit
expressions of interest following a
public commen! period of at least 30
days. This final rulemaking completes
the 30-day comment period. and based
on the many commenis received with
regard to expressions of interest
{informal nominations) as well as formal
nominations, effective with the
publication of this fina! rulemaking. the
Director elects to permit informal
expressions of interest 1o be submitted
to the proper BLM office. but declines at
this time to employ {ormal nominations
under § 3120.3.

All Bureau of Land Management State
Offices. at this time, will use the direct
sale method. The public hereby is
invited to submit informal expressions
af interest for available lands by land
description lo the proper BLM office for
processing by Bureau personne! for
inclusion in future oral auctions. The
identity of filers of expressions of
interest will be kept confidential. No
specific form or formai is required to
submit an informal expression of
interest.

Several comments suggestec inclusion
in the fina! rulemaking of a provision 1o
ailow a person who has submiited an
informal expression of intereat the
opportunity to appeal i the Bureau
withdraws a parcel from competitive
sale. This suggestion to make a Bureau
action to withdraw a parcel an
appezlable decision has not been
adopted. In most! instances, parcels are
withdrawn from sale only for critical
reasons, such as lack of surface
managing agency coasent, title
questions, or restrictive stipulations that
would cloud title or restrict lease
issuance. When @ parcel is withdrawn
due to errors or factors thal are
irreconcilable in the requisite time
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frame, the parcel may be reoffered in a
future competitive offering.

In response to seversl comments
pointing out that §§ 3120.3-1 and 3120.3-
2{d) of the proposed rulemaking appear
to be in conflict, the final rulemaking is
amended to clarify that formal
nominalions require submission of the
national minimum acceptable bid.

Section 31203-2 Filing of a nomination
for competitive leasing.

Numerous comments requested thal
nominations submitted to the Bureau be
kept confidential. If and when this sale
method is elected by the Director
following a public comment period.
confidentiality is aniicipated o be
provided. The Bureau has determined
that confidentiality is both desirable and
permissible as part of this sale method.

Section 3120.3~3 Minimum bid and
rental remittance.

A few commenta requested that a
nomination with a deficient payment not
result in the elimination of the
nominated patcel from the sale. The
fina! rulemaking does not adopt this
suggestion due to the confusion that
would be caused in ascertaining
whether the nomination is valid. The
final rulemaking is amended in this
section and in § 3120.3-2 to provide for
refund of all moneys in instances where
nominations are unacceptable.

Section 3120.3-4 Withdrawal of a
nomination.

Several comments objected to this
section of the proposed rulemaking.
which disallowed withdrawz] of
rnominations. Any party submilting the
minimum national acceptable bid should
be required 1o accept & Jease under the
terms specified in the List of Lands
Available for Competitive Nominations
if that party is the sole nominator and
bidder, provided no higher bid is
received at the oral auction. High
bidders at a sale also are required to
accept the lease. Withdrawal of a parcel
by the Bureau of Land Management i3
discussed earligr in this preamble under
$ 3120.3. If the formal nomination
process ts implemented in the future,
and a parcel is withdrawn by the
Bureau, all monkys submitted with the
nomination will be refunded. The final
rulemaking is amended accordingly.

Section 3120.3-? Refund.

A number of comments on this section
of the proposed rulemaking requested
that the Bureau of Land Managemeni be
required to refund the amounts tendered
by unsuccessful nominators in a timely
fashion. Specifid time periods suggested
by commenters ra from 30 to 60
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days following the oral auclion. Some of
the comments suggested payment of
interest to nominators for the time that
the funds are held by the Bureau. The
Bureau is without authority lo pay
interest on such funds. It is Bureau
policy to refund unearned funds as
promptly as possible consistent with
limitations imposed by the U.S.
Department of the Treasury. Currently,
refunds may not be authorized until 30
days following the receipt of a
remittance to prevent dispersal of funds
when a remitiance subsequently may be
dishonored. The Bureau will continue its
policy of iasuing such refunds as
promptly as possible, but such a
provision {» not necessary in the final
rulemaking.

Section 31204 Notice of competitive
lease sale.

Section 3120.4-1 General.

Several comments expressed the view
:hat this section of the proposed
rulemaking was inadequate since it
failed to require inclusion in a Notice of
Competitive Lease Sale of such items as
bidding und payment requirements,
lease terms and stipulations. surface
managing agency information, and other
helpful details. The comments have
been contidered and certain
amendments are incorporated in the
final rulemaking to require that the sale
notice contain the identification and
language of the applicable stipulation(s)
for each parcel. As a matter of policy
and internal Bureau procedure, the
notice generally will contain bidding
and payment requirements. However, it
is unnecessary to include a high level of
detail in this section of the final
rulemaking.

Section 3120.4-2 Posting of notice.

A few comments on this section of the
proposed rulemaking requested that the
Bureau of Land Management prepare an
affidavit, setting forth the date of
posting of the Notice of Competitive
Lease Sale in the proper BLM office, and
the date the sale notice is made
available to the surface managing
agency. Such a process is unnecessary.
Affidavits, statements, etc.. prepared by
the authorized officer swearing that the
Bureau has complied with the law
would be of no value to a iessee should
questions on this procedure ever be
raised. The final rulemaking does not
adopt these comments.

Another comment on this section of
the proposed rulemaking questioned the
posting of maps in the II.I.I?.OQ managing
agency's office. The Reform Act requires
a map or a narrative description of the
affected lands to be postad in the
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appropriate office of the leasing and
land management agencies. Since all
Bureau vifices use a narrative
description, at a minimum, in sale
nolices and also have tract books or
land plats available that depict leased
and unleased lands, there is no need for
additional Itnﬁ\n to be added 10 this
section of the linal rulemaking. The
comment has not been adopted in the
final rulemaking.

Section 3120.5 Competitive sale.

Section 3120.5-! Oral auction.

One general comment an this section
of the proposed rulemaking suggested
slower-paced sales lo accommodate ail
biddern, and requested Bureau
reconsideration of the use of “rapid fire”
auctioneers. The Bureau of Land
Management will not regulate the
process, allowing Bureau State Officea
to use familiar local practice to {acilitate
the oral auction.

Another comment on this section
suggested that the final rulemaking
allow mail-in bids prior to the oral
auction to accommodate those people
not able to be present at the oral
auction. This suggestion is not adopled.
since the Reform Act does not allow
consideration of sealed bids.

Some comments on this section
suggevted that all bidders should be
registered. Another comment
recommended tha! confidential bidding
numbers be assigned. Based on the test
ssles, it has been determined that this
practice need not be regulated. The
proposed rule language is adopted
without change in the final rulemaking.

Many of the comments on paragragﬁ
{a} of this section of the proposed
rulemaking favored bidding on a per-
acre basis rather than on a per-parcel
basis. However, it has been determined
that a flexible posture on this iasue is
appropriate and e specific practice will
no! be required. This will allow Bureau
State Offices to utilize either method.
depending on the standard practices
normally used within the area of each
office's juriadiction. No change is made
in the final rulemaking.

Several commonu“gbtecled to the
announcement at the oral auction of
nominations accompanied by the
national minimum acceptlable bid. The
concern raised by the comments was
that announcement of the names of
nominators at the oral auction could
influence bi ot nonbidding by other
partiss. The final rulemaking is
amended to ptovide that only the
existence of a nomination will be
announced at the oral auction in order
to establish the base bidding level for a
parcal above which orsl biddirg must
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commance. The name of the nominator
would not be revealed as no purpose
would be served by doing so.

Several comments suggested that
§ 3120.5-1(¢) of the proposed rulemaking
was confuaing as to the treatment of
patcels receiving 2 or more bids with
one comment expressing the view that a
parcel should be offered at the nex!
competilive sale and that any
noncompelitive offer previously filed
should retain its priority through the
next sale. The final rulemaking has been
amended to clarify that this section
applies only when multiple nominations
result in tie bids {or a parcel under the
formal nomination process. Such bids
will be returned (not rejected) with all
moneys refunded to the nominalors.
Any parcel receiving such multiple
nominations when no higher bid is made
at the oral auction will be reoffered in
future competitive sale. Additionally. a
pending noncompetitive offer filed under
§ 3110.1(a) for the same purcel in this
situation would retain priority if no bids
are received for the parcel in a
subsequent auction.

Section 3120.5-2 Payments required.

Several comments suggested that the
phrase “close of official business hours™
in § 3120.5-2(b) of the proposed
rulernaking be more specifically defired.
This provision in the rule is intended to
require that all specified payments for
each parcel be made on the same day
the parcel is sold. The final ru.emaking
is amended to allow administrative
flexibility to accept payment after
official business hours on the same day
the parcel is sold in the eveni that the
oral auction extends late, after the
normal business time has passed.

Numerous comments expressed
dissatisfaction with § 3120.5-2{b){1) of
the proposed rulemaking concerning the
paymen! requirement of 20 percent of
the bonus bid on the day of the sale. The
comments stated that the $2 national
minimum acceptable bid based on
acreage is a known amount prior to the
sale, allowing checks to be prepared

rior to the sale. bul thal the 20 percent

re, same as the total bonus bid

amound, {s ah unknown. One comment
suggested no payment be required on
the day of the sale. A few comments
recommended requiring payment of the
full bonus bid on the day of the sale. In
response to these comments,
consideration was given to the merits of
requiring either the full bonus bid
amount or te $2 winimum bonus bid on
the day of tiw sale. It has been decided
to require only the $2 minimum bonus
bid per acre or fraction thereof at the
oral auction, The final rulemaking has
been amended uccordingly. If
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experience at future oral auctiona finds
that payment of the bulance of the
bonus bid fails to be remitted in a timely
manner within 10 working days

following the last day of the auction. &
future rulrmaking will be considered to
require 100 percent of bonus paymenta
at the oral auction, similar to
requirement!s now made by tome State
governments.

Some comments addressed the
requirement in § 3120.5-2(b}{3) of the
proposed rulemaking regarding fees
covering administrative costs, arguing
that Congress did not intend that a tiling
{ee be charged in a competitive sate
process. The Reform Act does not
suppott Lthin contention. The
administrative fee is charged lo help
defray the costs of the sale and repluces
the charge ‘or the propartionale share of
the publication costs previcusly required
in the existing regulations. The final
rulemaking adopts the proposed
rulemaking without change.

A few comments were directed to
§ 3120.5-2(c) of the proposed
rulemaking. Some commenters
suggested that the time allowed to
submit the balance of the bonus bid
afier the sale should be extended to 15
days instead of 10 days. The
Departmental decisior: to require only
the $2 national minimum acceptable
bonus bid on the day of the sale rather
than the total bonus was partially based
on the understanding thal the balance of
the bonus bid must be received within
10 working days. This shorter time
frame will allow interest revenues o
accrue to the U.S. Treasury more
rapidly. in conformance with a General
Accounting Office (GAO) 1965 study
concerning loss of such revenues. The
GAOQ study recommended that the
Bureau of Land Management reduce the
time frame in which bonus bid balance
moneys are required to be remitted. No
change is made in the final rulemaking.
Other commants on this section of the
proposed rulemaking s sted that a
new paragraph be added either in this
section or in § 3120.5-3(a} to avoid
forcing a potential leasee to take a
parcel if the stipulations or terms were
modified after posting of the parcel on a
list or notice. Such a lease parcel
modification would require the Bureau
to reoffer the parcel due to the Reform
Act's notice requirement for
modifications of lease terms, go that the
suggested change is unnecessary.

Section 3120.5-3 Awurd of leose.

Some comments suggeried revising
the phrase “high bidder" to “leasee” in
the second senlence of § 3120.5-3{a).
because it is the lessee who i
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responsible {or certifying cnmflimco.
For purposes of awarding the lease, the
terms high bidder and lessee are
considered aynonymous. The proposed
rulemaking is adopted without chnnv‘

A lew comments suggested that a bid
should be binding and supported &
penaily for failure to honor a bid.
Another comment, however, questionad
the right of the Governmaent 1o retain the
first yeur's rental when a lease nover
issues and, further, whather a bidder
could be deemed liabla as well, under
any circumatances, for the balance of
the bonus bid. A bid {s binding and does
commit the bidder to payment of the {ull
bhonus amount. This provision as well as
celention of the minimum banus biu, the
first yoar's rental and the adminiatrative
{ee should deter trresponasible bidders.

Several comments on § 3120.8-3(b) of
the proposed rulemaking pointed out
t\hat the Reform Act requires that
competitive leases be issued within 60
days from the date of the sale. The
commenta requested that this
requiremont be specified in the final
rulemaking. The recommendation is not
adopled. Bureau ls committed to
adhere 0 the iime frame required by the
Reform Act, and no purpoae is served by
repealing the requirement in the final
rulemaking.

A few commaents requested that the
Ninal culemaking clarity whether tands
will be reoffered competitively if a bid i»
rejected. and further questioned
whether, in such circumstances. a
noncompetitive offer filed prior to the
compelitive process would retain ita
priority. The final rulemaking adopls the
comments and alao provides that such a
noncompetitive offer will retain priority.
provided no bid is received in a
subsequent oral austion that would
nuilify the offer.

Section J120.8 Parcels not bid on at
auction.

A technical amendment is made in the
m}. of &du section In ‘hr:y ﬂm!‘ b
rulema moce properly to descri
the ures that are addreased in
this section.

Numerous comments were receive.d
on this section of the proposed
rulemaking. Several comments favored &
uniform policy for the period
commancing the availability of lands for
Mling of noncompetitive offers. Qther
comments requested that lands not
receiving bids be made available on the
next business day afer the competitive
sale. A few comments recommended a
co sl

or to noncompetitive opening of the
r:'nda in order to allow review of the
available lunds before the appointed
Wme for filing of lease offers. The final
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rulemaking has amendud this sechon to
make it consistent with Subpart 3110
regarding availability of those lands for
noncompelilive leasing when no bids
are received on compalitive parcels.

Soveral commenta on Lhe proposed
rulemaking suggested that a confl 2t
oxists betweean §§ 3120.8 and 31205~
11¢). No change is made in the Tinal
rulemaking, ap parcels receiving no hids
in the competitive process are required
t0 be offered noncompetitively, whereas
parcels with tie hida reaulting from
multiple nominations are to be reoflered
compaetitively.

One commaent suggested that the
Bureau of Land Managemant should
recycle parcels into another competitive
offering when no bids ure received at
the competitive oral auction and no
offers are Nled during the 2-year period.
Such lands ahould not be recycled until
the public identifies the lands to be of
intarest, e.q. through an expression of
interest of & noncompetitive offer filed
under § 3110.1(a}. Thia suggestion is not
adopted in the final rulemaking.

Section 31202 Future interest.

Section 1>~ Nomination to make
lands available for competitive lease.

Scveral comments were received on
§ 3120.7-1(b) of the proposed rulemaking
that would have allowed the holder{s) of
the present operating rights to exceed
the highes! bid received al the
competitive sale. A lew commenis
argued strenuously that the present
intereat holder should have no
preforential righl. One comment
indicated that to aliow such a
preferential right would subvert the
competilive process undar the Reform
Act by allowing the present owner to
avoid bidding in the competitive
process. Another comment suggested
that allowing @ party to axceed the
highes! bid would not comport with any
previous policy. Some comments
observed that the Bureau apparently
would have 1o undertake the burden of
both identifying and ensuring that the
present ownet of the oll and gas rights
was identifted and offervd the
apportunity to bid. A Pral comment
expresssd the view that the present
intetest owner should be required to
protect hs ot her intereat by bidding at
the competitive sale.

The Reform Act allows no preference
to & present interest holder following a
competitive offering of such future
intercat lands. Accordingly, the final
rulemaking removes § 3120.7-1(b).

F4701.FMT...{18,90)...1-07-88

Scction 3120.7-2  Future interes! terms
and conditions.

A few commenis contended that
comptlance with § 3120.7-2(u} of the
proposed rulemaking would be
impossibie should tha fulure interesl
owner no! hold the present operating
rights. The suggestion to limit the
requirement to those {uture interest
lessees who alno hold the present oil
and gas interests has been adopted in
the final rulemaking.

A few comments suggested that
clarificalion was needed for the phruse
“the same type and proportion,” as used
in thiz section of the proposed
rulemaking with reapect to the
requiremant that any tranafer of the
present interest lease would require a
similar tranafer of the future intecest
leane. This insue has bhoon discuased
earlier in this preamble under § 3110.0-
3. For the same reasons addrented
previously, no change haas been made in
the final rulemaking.

Section 3182.3-1  Drilling applications
and plans.

Numarous commenta were received
on thia section of the proposed
tulemaking. One comment suggzsted
that il the authorized officer denied
drilling permits on a lease auch that a
lease could nol be developed. that the
leaseholder should be refunded all
benua and rental moneys thal had been

a.d. If such denials were to accur. the
essee or operstor could reaort 10 the
administretive appeals process and then
proceed with judicial recourse for the
return of any moneys. Thia iasue is
beyond the scape of this rulemaking.

A few commenta {ell thal the 30-day
Application for Peninit to Drill approval
procesa was too short for complelion of
the enviconmental review needed for the
drilling proposal. Howaever, the time
frame stated in the regulation language
does not require the approval of an
Ap:liuuon for Permit to Drill on the
30th day. As may be necessary, the
Bureau may delay approvai based on
appropriate reasons. The 30-day period,
however, (s a period of time in which the
Bureau can normally 88 the
majouity of the applications to drill.

Numerous commaenta on this section
of the proposed rulemaking were
received conce the administretive
delay in approval of an application to
drill that would result from the 30-day
notice requiremant. One comment
expre the view that the additional
30 days of public notice i» & super{luous
requirement. Other comments also
expreased concern that if a lease were
to axpire during thia 30-day pertod.



22832 Federal Register / Vol

. 53, No. 117 / Friday, June 17, 1988 / Rules and Regulations

particularly il a protest is received
during this public review peaiiod, the
primary term of-the lease would, i3
effect, be shortened by one moith.
Many comments suggrstad that thogs
filing an Application for Permit to Drill
during the final 30 days of the primary
term should be awarded an automatic
lease suspension or that any delay in
approval be compensated by an
automalic exlension of the'lease. This
suggestion has nol been adopted in the
final rulemaking. As stated above, 30
days is a reasonable period in which the
review and approval proc2ss on an
Application for Permit to Drill can be
completed. Onshore Oil and Gas Order
No. 1 already establishes a 30-day
period [or processing a Notice of Staking
or an Application for Permit to Drisl. In
Order No. 1. Operators ar2 {srewared
that they should not always expect
timely approval if they do ot submil
their applications at least 30 days pricr
1o the day they wish to start operations.
Lack of action on the part of an operator
to initiate the required permitling
process in a timely m: nner does not
generally constitute reason for a
suspension of lease terms or extension
of a lease. If the Bureau is unable to take
aclion prior to lense expiration, the
operator would be advised and reasons
would be given for the delay so that the
operalor can exercise any appeal rights
provided by the regulations.

Another comment suggested that in
order to be fully elfective un National
Forest System lands the rulemaking for
§ 3162.3+1 should be jointly promulzated
with the Department of Agriculture. The
Fores! Service is developing its separate
regulations to govern surface.activities
on National Forest System lar.ds. The
Bureau has no control over tiie content
and timing of the regulationy develoned
by another agency. The Bureau has
coordinated with the Forest Service a:id
will comment on its rulemeaking to assist
in the deveiopmeni of a process that is
as streainlined and unifo:m as possibie
for drilling applications and surface use
plans of operaticns in order tov ;neet the
provisions of the Peform Act.

A few comments recommended that,
because the general public, i.e., all
interested parties, had the opportunity
to consider lease development activities
prior to lease issuance through the land
use planning and environmental
analysis processes, potential cppositicn
to drilling proposals should be lim:ted
only to those parties that have a direct
interest in the lands affected by the
Application for Permit to Drill. Otker
comments expressed the view that
consultation with only the necessary
Federal and State agencies was
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sppropriate. The Relorm Act states that
rotice of an Appiication for Permit to
Drill shall be posted at least 30 days
before approval and dues rot address
any specific element of the pubiic. There
are instances when the authorized
officer may have knowledge of parties
having specific interesta, and
consultation with such parties may be
sppropriate. The final rulemaking is
amended to indicete that the authorized
coffices shall cunsult with Federal
surface management agencies and other
interested parties as required and
appropriate.

Another comment expressed concern
that potential administrative delays in
processing Applications for Permit to
Drill could occur due tv agencies not
having established procedures in effect.
The Bureau of Land Menagement
currently has procedures in place as
specified in Onshore Oil and Gas Order
No. 1. New authority is given by the
Reform Act to the Secretary of
Agricultura for approval of surface use
plans of operations. The Forest Service
is currently promulgating regulations
and procedures to address its processing
of theae surface use plans of operations.

One commen! suggestud that the final
rulemaking needs to provide specific
2rms and conditions governing
reclamaticn of disturbed lands and
expreesed concern that the proposed
rulemaking provided for reclamation
only upon abandonment. Regulations
are not the appropriate place for sile
specific reclamation standards to be
addressed. Such site specific standards
are more properly contained a3 a part of
vach surface use plan of operations,
tailored to the location of the proposed
activity. Order No. 1 requires that the
lessee or operator must reclaim those
poztions of disturbed lands that are no
linger required for operations. The final
rulemaking adopts the proposed
langrage without change.

A few.comments were received
concerning the distinction made in the
proposed rulemaking between the
surface use plan of operations and the
drilling plan. Scme comments stated
that there iz not a distinct division
between the two plans and that the
Bureau should still retain authority over
some of contents of the surface use plan
of operations. Some comments
suggested that the reference to the
eurface use pian of operations in
§ 3162.3-1 (d)(2). {f), and (h)(3) should be
amended to define more clearly the
purpose for the surface use plan. In
response to these commenty, the final
rulemaking has added a definition in
$ 3160.0-5 cf a surface uce pian of
operaticas as « plan for surface use,
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disturbance, and reclamation for oil &nd
gas drilling operations, The details of
the contents of a surface use program
are conlained in the Cnshore Order No.
1. The Bureau will revise Onshore Order
No. 1 to distinguish the surface use
program as 4 separate plan that is not a
part of the drilling plan, and to clearly
show those activities that will require
Forest Service approval in accordance
with the Reform Act nrovisiona.

A few comments suggzsted that
§ 3162.3-1(b) of the proposed rulemaking
be revised !o require that the surface use
plan of operations for National Forest
Systems lands shall be approved by the
Secretary of Agriculture or his/her
tepresentative prior to approval of the
drilling plan by the Bureau of Land
Mar.agement authorized officer. Similar
language alreedy exists in § 3152.3-
1(h)(3}. Also, the revised Interagency
Agrvement retween the Buregu of Land
Management and the Forest Service will
clearly outline the approval steps for
each agency. The final rulemaking
makes no change to the proposed
language which is adopted without
change.

Some com:nents recommended that
§ 3152.2-1(c; be revised to require that
no drilling operations or surface
disturbance pteliminary thereto be
commenced prior to approval of the
drilling plan and the surface use plan of
operations. Similar language already
exists in this section and since the
Bureau of Land Manegement approves
the Application for Permit to Drill
{which consists of the drilling plan and
surface use plan) no change is made in
the language of the final rulemaking. For
any Application for Permit to Drill on
National Forest System lands, the
Bureau would obtain the specific
reguirement: concerning the surface use
plan of operations from the Forest
Service prior to approval of the drilling
plan. Accordingly, the suggestion is not
adopte!

Numerous comments were received
on § 3162.3-1(d) of the proposed
rulemaking. Some of the comments
recommended that the Application for
Permit to Drill be submitied directly to
the appropriate surface managing
agency in order to speed up the permit
review process, with the appropriate
information forwarded to the Bureau of
Land Management, since the key posting
times are those at the “local offices” of
the surface management agency. The
Burea: of Land Management has the
principal responsibility for approval of
the permit to drill, and the surface use
plan of operations is a part of the
Applicatior: for Permit to Drill. As
tequired by Order No. 1, the autharized
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officer of the Bureau of L.and
Management has 7 days to notify the
operator whether the applicaticn is
technically and administratively correc!.
To delay receipt by the Bureau of an
application by having a surface
managemen! agency receive it {irst and
then forward the appropriale
information lo the appropriale Bureau
office would not allow the 7-day
deadline to be met. Since both the
Burcau and the Forest Service have
approval authoriiy over parts of the
permit to drill, the posling requirements
will have to be met in both local offices
to mect the provisions of the Reform
Act. The recommendation has not been
adopted in the final rulemaking.

A comment suggeslzd that-en
applicant be allowed to send a copy of
the Application for Permit to Drill for
surface not under Bureau jurisdiction to
the appropriate surface management
agency at the same time as it is
submitted to the Bureau of Land
Mnrnagement to speed up the processing.
Onshore Order No. 1 will be revised to
encourage, but not require, operators to
submit a duplicate copy of the
application for lands and surface of
which is not under the Bureau's
jurisdiction to the other surfece
managing agency when posting would
be required at both locations.

Another comment suggested that
§3162.3-1(d) be clarified by substituting
the phrase "commencement of
operations is desired™ in lieu of the
phrase “commencement of operations is
anticipated” that was contained in the
proposed rulemaking. The comment
expressed the view that “anticinated”
could be interpreted to mean that
approval to commence operations is not
needed. This change is adopied in the
final rulemaking.

Several comments received on
§ 3152.3-1(e) of the proposed rulemaking
expressed the view that the phrase
“expected probleins” contained in this
scction is confusing and unrealistic
since companies plan to drill problem-
free wells. The comments felt thut it was
not clear what specific information
would be expected to he addressed and
submitled in response to this provision.
The comments rlso indicated that the
phrase “proposed mitigation” was not
clear and suggested that the sentence
read “* * * and proposed mitigation
measures 1o address such hazards.”
These comments have been adopted and
the final rulemaking has been amended
lo remove ambiguity.

Some commentls suggested that the
ward “restoration” in § 3162.3-1(f) of the
proposed rulemaking be changed to
“reclamation” lo be more consistent
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with the language used in the Reform
Acl. This recommendation is adopted.

One comment suggested adding
language in § 3162.3-1{f) that would
identify the information the Secretery of
Agriculture would require in the surface
use plan of operations for Nalional
rorest System lands. This
recommendation is not adopted since
the Forest Service wili address such
requirements i its rulemaking.

A few comments suggested that the
language contained at the end of
§ 3162.3-1(e) of the proposed rulemaking
also be added in § 3162.3-1{). This
amendment would allow for surface use
plans of operations to be submitted for
multiple wells. This suggestion would
benefit the permitting process and,
therefore, it has been adopted in the
final rulemaking.

Some comments suggested that the
Bureau should specifly more clearly in
the final rulemaking where the
Application for Permit to Drill, including
the surface use of plan of operations, is
required to be posted. The Bureau
agrees thal this would add clarity to the
regulations and language is added in
$ 3162.3-1(g) !9 require that the posting
shail be in the office of the authorized
officer of the BLM und in the
appropriate surface management agency
if other than the BLM.

Numerous comments were received
on § 3162.3-1(g) of the proposed
rulemaking questioning what would
constitute timely posting of notice for
the submittal of the Application for
Permit to Drill. A few coments
requested that the posting period and
review and approval process should run
concurrently. The Reform Act requires
the posting of the Application for Permit
1o Drill for at least 30 dayc prior to
approval. The law does not limit posting
to only 30 days. The Burcau office where
the application will be approved is the
office where the application is required
1o be posted. To allow for concurrent
posting in the office of the surface
management agency, the Bureau will
strive 1o complete the posting as zoon as
possible «fler receipt of the Application
for Permit to Drill and/or the Notice of
Staking. This suggestion is adopted and
appropriate language is added in
§ 3162.3-1(g) of the final rulemaking.
Bureau field offices will be instructed to
use all available means to process each
Application for Permit to Drill and/or
Notice of Staking during the 30-day
posling period to minimize the need for
additional time beyond this prescribed
minimum period.

A few comments questioned the level
of detail required in the posting of the
notice required in § 3162.3-1(g) of the
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proposed rulemaking. One of the
comments pointed out that the proposed
rulemaking required a map and a
narrative description, but the Reform
Act requires maps or a narrative
description. To be more consistent with
the law, the final rulemaking is amended
to require maps or a narrative
description. In addition, this section is
revised in the final rulemaking to specify
the level of information required when
maps are used. The level of detail
required should be sufficient to allow a
person to determine reasonably the arca
where an action would occur. The
purpose of the posting, however, is not
to give a detailed account of the actions
proposed which would be included in
the surface use plan of operations that is
available in the posting office for public
review,

Another comment questioned when a
new posting would be required if a drill
site location was moved subsequent to
the start of the 30-day posting period. If
the proposed loation is moved, the
authorized officer would have to
determine if the affected areas have
changed significantly enough to require
a 30-day pcating period. This should
remain an administrative decision, since
each case will have to be judged on its
own merits.

A few comments expressed concern
that if both an Application for Permit to
Drill and a request for modification of
lease terms were concurrently applied
for that there would be separate 30-day
posting periods that would run in
tandem. The Reform Act and these
regulations do so specify. The practice
of the Bureau generally will be that each

request would be lreated as a separate

application and a 30-day posting period
would be required for each regardless of
their time sf submittal. However, in
normal circumstances these two review
periods could occur at the same time
without delay of approval of the
proposed action. The final rulemaking
does not adopt this suggestion.

A few cominents were received on the
language concerning appeals to the
Forest Service for the surface use plan
of operations contained in § 3162.3-
1(h)(3) of the proposed rulemaking. The
language in this section is sufficiently
clear that the Forest Service alone is
responsible for reviewing the decisions
rendered on National Forest System
lands.

One comment felt that the 30-day
notice requiremen: should not apply to
those Applications for Permit to Drill on
private surface. The Reform Act is silent
with respect to any distinction
concerning private surface and
Federally-administered surface. No
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change is adopled in the finai
rulemaking since the law requires
posting of the required notice.

A comment suggested that the
language “as soon as practicable but in
no even! later that 5 working days” be
added in § 3162.3-1(h). This change is
adopled in the final rulemaking as
suggested and wili-make ii clear that the
authorized oificer i3 to act within a
specific time period.

A final comment o1 this section of the
proposed rulemaking suggested that the
use of the word “stipulations” could
cause conflusion because that term is
used only in legal documents that
convey rights. The final rulemaking
adopts the suggeslion and repiaces
“stipulations” with "condilions™.

Section 3162.3-2 Subsequent well
aperations.

Seclion 3162.3~2(a) is revised to make
a technical change lo specify that if
additional surface disturbance is
involved in a proposed drilling plan for
subsequent well operations, the
applican!'s proposal also is required to
contain a surface use plan of operations.

Section 3162.3-3 Other lease
operations.

This section of the rulemaking is also
amended ta provide that any proposal
for other lease operations is required to
include a surface use plan of operations.
These revisions, along with a revision in
§ 3164.3(b). will clarify the role of the
U.S. Forest Service in the permittling
process as required by the Reform Act.

Section 3162.3-4 Well abanaonment.

Seclion 3102.34 in the final
rulemaking is amended in response to
comments to change the phrase
“rehabilitated or restored” to
“reclaimed™ to be consistent with the
language used in the Reform Act.
Section 3162.5-1(b) also is amended to
make this change in the final
rulemaking.

A few commenls requested that
specilic procedures be established in
§ 3162.3-4(a) of the finai rulemaking or
in an Onshore Operating Order to
document the reclamation compliance
requirements. The comments also
requested that the language in this
seclion be revised to require that the
lessee or operalor shall promptly plug
and abandon, in accordance with
applicable notices and orders. In
response to these comments, the specific
procedures for documenting operator
compliance with reclamation
requirements are already contained in
Onshore Order No. 1. The intent of this
rulemaking is to ensure that operators
follow site-specific requirements for the
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plugging and avandonment of wells as
contained in the surface use plan of
operations, Such specific informalion is
not appropriately covered universally in
an onshore operaling order-or notice.
Two onshore orders are currently in
preparation which will outline the
Bureau’s general well bore requirements
for abandonment,

Section 3164.3 Surface rights

A few comments on § 3164.3(b)
recomthended that this section be
revised to reflect more accurately the
responsibilities of the U.S. Forest
Service as stated in the Reform Act.
These comments are adopted and the
fina} rulemaking is amended to include
the addition of @ new paragraph {c) lo
specily that the Forest Service shall
regulate all surface disturbing aclivities
in accordance with its regulations, and
provide the Bureau’s authorized officer
the notification of appropniate approvals
for such aclivities on National Forest
System lands. The provisions of this
regulation and approval by the Forest
Service are required to be consistent
with the terms and conditions of the
specific oil and gas lease contract. The
Forest Service has no more authorily to
disapprove activitics authorized by the
lcase rights granted specifically by the
lease contract than does the Bureau of
Land Management.

Subpart 3220—Competitive leases;
General

A comment recommended that the
competitive geothermal resources
leasing regulations be brought into
conformance with the competitive oil
and gas leasing regulations contained in
this rulemaking by changing the
geothermal competitive bidding system
from sealed bids to oral auction. Even
though the Geothermal Steam Act of
1970 does nol prohibit the Secretary
from adopting rule changes allowing for
oral sales under the geothermal leasing
program, such a change were not
included in the proposed rulemaking
and cannot be included in this final
rulemaking.

A few comments were received which
were nol directed at specific provisions
of the proposed rulemaking but rather
questioned why the opportunity had not
been taken in this rulemaking to revise
the procedures for compliance with the
National Environmental Policy Act of
1870. These comments referenced two
court decisions as evidence that Burcau
procedures were deficient. One is a 5-
year old decision, Sierra Club v.
Peterson, 717 F.2d 1409 (D.C. Cir. 1983),
and the other is Conner v, Burford, 838
F.2d 1521 (9th Cir. 1988), both of which

involved a National Environmental
Policy Act document prepared by the
U.S. Forest Service for leasing within the
National Forest System in 1981, The
Bureau's National Environment!al Policy
Act compliance procedures have been
evolving and improving in recent years.
In particular, revised planning
regulations were promulgated effective
July 1983, These regulations address the
oil and gas leasing program as well as
all Bureau programs in a systemalic,
cohesive manner. Also, in November
1908, supplemental guidance specifically
addressing planning and National
Environmental Policy Act compliance
within the Bureau's oil and gas leasing
program was implemented through
Bureau Manual 1624.2. Both the
rulemaking and the Bureau Manval were
developed with full public involvement.
The Bureau will continue to review its
planning and National Environmental
Policy Act compliance procedures for all-
programs on an ongoing basis. At such
time as additional regulatory charges
appear necessary, proposed rulemaking
will be init{ated.

Editorial and technical changes, and
grammatical and spelling corrections,
have been made as neeced.

The principal authors of this {inal
rulemaking are Rob Cervantes, Sie Ling
Chiang, Karl Duscher, Lois Mason, Judy
Reed, and Jeff Zabler, of the Bureau of
Land Management Washington Office
assisted by numerous Bureau of Land
Management Field Office
representatives and the staff of the
Division of Legislation and Regulatory
Management,

It is hereby determined that this
propoted rulemaking does not constitute
a major Federal action significantly
affecting the quality of the human
environment, and that no detailed
stalemen! pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1909 (42 U.S.C. 4332(2)(C)) is
required.

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12291
and no Regulatory Impact Analysis is
required. The Department of the Interior
has further determined that this final
rulemaking will not have a significant
effect on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 801 e! seq.).

The information collection
requirements contained in Parts 3100,
3110, 3120, 3130, 3160, 3180, 3200, and
3280 have been approved by the Office
of Management and Budget under 44
U.S.C. 3501 et seq. and assigned
clearance numbers 1004-0034, 1004~
0065, 10040007, 1004-0074, 1004-0132,
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1004-0134, 1004-0135, 1004-0138, 1004~
0137, 1004-0138, and 1004-0145.

List of Subjecls
43 CFR Part 5000

Public lands—mineral resources.
43 CFR Part 3100

Government contracts, Mineral
royalties, Oil and gas exploration, Public
Iands—mineral resources, Reporting and
recordkeeping requirements.

43 CFR Part 3110

Government centracts, Oil and gas
exploration, Public lands—mineral
resources, Reporling and recordkeeping
requirements.

42 CFR Part 3120

Government contracts, Oil and gas
exploravion, Public lands—mineral
resources, Reparting and recordkeeping
requirements.

43 CFR Part 3130

Alaska, Gavernment contracts,
Mineral royalties, Oil and gas
exploration, Gil and gas reserves, Public
lands—mineral resources, Reporting and
recordkeeping requirements, Surety
bonds.

43 CFR Part 3150

Government! contracts, Indians—
lands, Mineral royalties. Oil and gas
exploration, Penalties, Public lands—
mineral resources, Reporting and
recordkeeping requiretments.

43 CFR Part 3160

Government contracts, Qil and gas
exploration, Public lands—mineral
resources, Surely bonds.

43 CFR Part 3200

Geothermal energy, Government
contracts, Mineral royalties, Public
lands—mineral resources. Reporting and
recordkeeping requirements, Surety
bonds.

43 CFR Part 3280

Geothermal energy. Government
contracts, Public lands—mineral
resources, Reporting and recordkecping
requirements, Surety bonds

Under the authorily of the Federal
Onshore Gil and Leasing Reform Act of
1987, Pub. L. 100-203, and other
authorities cited below, Part 3000, Group
3000, and Parts 3100, 3110, 3120, 3130,
3160, and 3180, Group 3100, and Par!s
3200 and 3280, Group 3200, Subchapter
C. Chapter Il of Title 43 of the Code of
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Federal Regulalions. are amended as se!
forth below.

June 2, 1988.

]. Steven Griles,

Assistant Secretary of the Interior.

1. The tabls of contents of Part 3000 {s
amended by adding the [ollowing
seclion:

3000.8 Enforcement.
PART 3000—{AMENDED]

1a. The authority citation {ot Part 3000
is revised lo read:

Authority: Mineral Leasing Act of 1820, as
amended and supplemented (30 U.S.C. 18t et
s2q). the Mineral Leasing Act for Acquired
Lands of 1947, as amended {30 U.5.C. 351~
359]. the Alaska National Interest Lands
Conservation Act, as amended [18 U.S.C.
3101 et seq). the Federal Land Policy and
Management Act of 1976 {43 U.S.C. 1701 of
seq). the Federa] Property and Administralive
Services Act of 1949 (40 U.S.C. 471 et seq.).
the Act of May 21, 1830 (30 U.S.C. 301-308),
the Omnibus Budge! Reconciliation Act of
1981 {Pub. L. 97-33}, the Indepencent Offices
Appropriations Act of 1952 (31 U.5.C. 4834},
the Department of the Interior Appropriatiors
Act, Fiscal Year 1981 (42 U.S.C. 8508}, and the
Attorney General's Opinion of April 2, 1941
(40 Op.Atty.Gen. 41},

2. Section 2000.0-5 is amended by
revising paragraph () to read:

§3000.0-5 Definitions.

() “Proper BLM office™ means the
Bureau of Land Management oifice
having jurisdiction over the lands
subject to the regulations ir Groups 3000
and 3100, except that all oil and gas
lease offers. and assignments or
transfers for lands in Alaska shall be
filed in the Alaska State Office,
Anchorage, Alaska.

(See §1821-2-1 of this title for office
locatlon and area of jurisdiction of
Bureau of Land Management offices).

2a. Section 3000.4 is revised to read as
follows:

§3000.4 Appeals,

Except as provided in §§ 3101.7-3(b),
3120.1-3, 3185.4, and 3427.2 of this title,
any parly adversely affected by a
decision of the authorized officer made
pursuant to the provisions of Group 3000
or Group 3100 of this title shall have a
right of appeal pursuant to Part 4 of this
title.

3. Section 3000.9 is adopted to read as
follows:

§3000.9 Enforcement.

Provisions of section 41 of the Act
shall be enforced by the United States
Department of Justice.

Tamna TVAT 1R an), 1.07-R8

PART 3100-OlL AND GAS LEASING

3a. The table of contents of Subpart
3100 is amended by remaving the entries
for §3§3100.3, 3100.3-1, and 3100.3-2, and
by redesignating §§ 3100.4, 3100.4-1,
3100.4-2, and 3100.4-3 as §§ 3100.3,
3100.3-1, 3100.3-2, and 3100.3~3,
respeclively.

3b. The table of contents of Subpart
3101 is amended by revising the title of
§3101.1-1 to read “Lease form."; by
revising the titie of § 3101.1-2 to read
“Surface use rights.”; by adding the
following entries after § 3101.1-2:

3101 1-3 Stiwulations and information
notices.

3101.1-4  Modification or walver of lease
terms and stipulations.

by revising the title of § 3101.7-2 lo read
"Action by the Bureau of Land
Management."; by removing § ¢ 3101.7-3
and 3101.7-4; and by redesignaling
§ 3101.7-5 as § 3101.7-3.

3c. The table of contents of Subpart
3109 is amended by revising the title of
§ 3109.2 to read "Units of the National
Park System.”

4. The authority citation {or Part 3100
is revised to read:

Authority: Mineral Leasing Act of 1920. as
amended and suppleraented (30 U.S.C. 181 et
seq.), the Mineral Leasing Act for Acquired
Lands of 1947, as amended {30 U.S.C. 351~
359), the Alaska National Inlerest Lands
Conservation Act, as amended (16 U.S.C.
3101 et seq.). the Federal Land Policy and
Management Act of 1976 (43 U.S.C. 1701 e!
seg.), the Federal Property and
Administrative Services Act of 1948 {40
U.S.C. 471 et seq.), the Act of May 21, 1930 (30
11.5.C. 301-308), the Omnibus Budget
Reconciliation Act of 1981 (Pub. L. 87-35), the
National Wildlife Refuge Administration Act
of 1966 {16 U.5.C. 668¢d-ce). the Independent
Offices Appropriaticns Act of 1852 (31 U.S.C.
483a), and tha Attorney General's Opinicn of
April 2. 1941 (40 Op.Alty.Gen. 41).

Subpart 3100--0il and Gas Leasing;
Qeaneral

5. Section 3100.0-3 is amended by
removing the word "and” at the end of
paragraphs (8)(2) (iii) and (v}, by adding
paragraphs (vii), (viii), (ix), {x), and (xi]
to paragraph (a}(2), by removing the
word "and” at the end of paragraph
{b)92)(vi), and adding paragraphs (viii),
{ix), [x), (xi}, and (xii) to paragraph
(b)(2}, by revising the title of paragraph
{g){4), and by removing the word “areas’
in the first sentence of paragraph (g)(4}
and replacing it with the phrase “units
of the National Park System", o read as
follows:

§3100.0-3 Authority.
(a] t o+ b
(2) “ o &
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(vii) Lands recommended for
wilderness allocation by the surface
managing agency:

{viii) Lands within Bureau of Land
Management wiiderness study arcas;

(ix) Lands designsted by Congress as
wilderness study areas, excepl where oil
and gas leasing is specifically allowed
to continue by the statule designaling
the study arca:

(x) Lands within arcas a'located for
wilderness or further planning in
Excuclive Communication 1504, Nincly-
Sixth Congress (House Document
numbered 96-119), unless such lands are
allocated to uses other than wilderncss
by a land and resource management
plan or have been released to uses other
than wilderness by an Act of Congress:
and

(xi} Lands within the National
Wilderness Preservalion System,
subject to valid existing rights under
scction 4(d)(3) of the Wilderness Act
established before midaight, December
31, 1883, unless otherwise provided by
law,

(b] o et 0

(2] L] LI

(viii) Lands recommended for
wilderness aliocation by the surface
managing agency:

(ix) Lands within Burcau of Land
Management wildetneas study areas;

(x) Lands designated by Congress as
wilderness study areas, except where oil
and gas leasing is specifically allowed
to continue by the statute designating
the study area;

(xi} Lands within areas allocated {or
wilderness or further planning in
Executive Communication 1504, Ninety-
Sixth Congress (I{ouse Document
numbered 96-119), unless such lands are
aliocated to uses other than wilderncss
by a land and resource managemen!
plan or have been released to uses other
than wilderness by an Act of Congress:
and

(xii) Lands within the National
Wilderness Preservation System,
subjecl to valid existing rights under
seclion 4(d)(3) of the Wilderness Act
established before midnight, December
31, 1983, unless otherwise provided by
law.

PRI

(4) Units of the National Park System.
6. Section 3100.0-3(c) is amended by
removing the citation "(Pub. L. 98-514)"
and replacing it with the citation *'[42
11.5.C. 8506)".

7. Section 3100.0-5 is amended by
adding paragraph (k) to read:

§ 3100.0-5 Definitions,

. . . .
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(k) “Bid"” means an amount of
remittance offered as partial
compensation for a lease equal to or in
excess of the national minimum
acceplable bonus bid set by statute or
by the Sectetary, submitted by a person
or entity for a lease parcel ina
competitive lease sale.

§8 3100.3, 3100.3-1, and 3100.3-2
{Removed]

8. Seclions 3100.3, 3100.3-1, and
3100.3-2 are removed in their entirely.

$33100.4, 2100.4-1,3100.4-2, and 3100.4-3
{Redesignated as §§ 3100.3, 3110.3-1,
3100.3-2, and 3100.3-3]

9. Sections 3100.4, 3100.4-1, 3100.4-2,
and 3100.4-3 are redesignated as
§$ 3100.3, 3100.3-1, 3100.3-2, and 3100.3-
3. respectively, and the cross reference
to “§ 3100.4-1(b}" in newly n*designated
§ 3100.3-3 is amended to read "§ 3100.3-
1(b)".

Subpart 31G1—Icsuance of Leasen

9a. Section 3101.1-3 is amended by
revising the third and fourth sentencea
to read:

§3101.1-3 Stipulations and Information
notices.

* * * Any partly submitting a bid
under Subpart 3120 of this title, or an
offer under § 3110.1(b) of this title during
the period when use of the parcel
number is required pursuan! to § 3110.5-
1 of this title, shall be deemed to have
agreed to stipulations applicable to the
specific parcel as indicated in the List of
Lands Available for Competitive
Nominalions or the Notice of
Competlitive Lease Sale available from
the proper BLM office. A party filing a
noncompetitive olfer in accordance with
§ 3110.1{a) of thiy title shall be deemed
to have agreed to stipulations applicable
to the specific parcel as indicaled in the
List of Lands Available for Competitive
Nominations or the Notice of
Competitive Lease Sale, uniess the offer
is withdrawn in accordance with
§3110.6 of this title. * * *

10. A new § 3101.1-4 is added to read:

§3101.1-4 Modification or walver of lease
terms and stipulations.

A stipulation inclucded in an oil and
gas lease shall be sutject to
modification or waiver only if the
authorized officer determines that the
factors leading to its inclusion in the
lease have changed sufficiently to make
the protection provided by the
stipulation no longer justified or if
proposed operations would not cause
unacceptable {mpacts. If the authorized
officer has determined, prior to lease
issuance, that a stipulation involves an

F4701.FMT...[16,30]...1-07-88

issue of major concern to the public,
modification or waiver of the stipulation
shall be subject o public review for at
leas! a 30-day period. In such cases, the
stipulation shall indicate that public
review is require before modification or
waiver. If subsequent to lease issuance
the authorized officer determines that a
modification or waiver of a lease term
or stipulation is substantial, the
modification or waiver shall be subject
10 public review [or a least a 30-day
period.

11. Sestion 3101.7-1 is revised to rend:

§3101.7-1 General requirements.

{a) Acquired lands shall be lcased
only with the consent of the surface
managing agency, which upon receipt of
a description of the lands from the
authorized officer, shall report to the
authorized officer that it consents lo
leasing with stipulations, if any, or
withholds consent or objects to leasing.

(b) Public domain lands shall be
leased only after the Bureau has
consulted with the surface managing
agency and has provided it with a
description of the lands, and the surface
managing agency has reporied ils
recommendalion to lease with
stipulations, if any, or not to lease to the
authorized officer. If consent or lack of
objection of the surface managing
agency is required by statute to lease
public domain lands, the procedure in
paragraph (a) of this section shall apply.

(c) National Forest System lands
whether acquired or reserved from the
public domain shall not be leased over
the objection of the Forest Service. The
provisions of paragraph (a) of this
section shall apply to such National
Forest System lands.

$33101.7-2 and 3101.7-3 [Removed]

12. Sections 3101.7-2 and 3101.7-3 are
removed in their entirety.

§3101.7-4 [Redasignated as § 3101.7-2
and Amended)

13. Section 3101.7-4 is redesignated as
§ 3101.7-2 and paragraph (b) is revised
to read:

§3101.7-2 Action by the Bureau of Land
Management.

. . . . .

{b) The authorized officer shall not
issue a lease and shall reject any lease
offer on lands to which the surface
managing agency objects or withholds
consent required by statute. In ail other
instances, the Secretary has the final
authority and discretion to decide to
issue a lease.
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§3101.7-6 (Redesignated as § 3101.7-3
and Revised]

14, Section 2101.7-5 is redesignated as
$§ 3101.7-3 and is revised to read:

§3101,7-3 Appeals,

(a) The decision of the authorized
officer to reject an offer to lease or to
issuc a 'ease with stipulations
recommended by the surface managing
agency may be appealed to the Interior
Board of Land Appeals under Part 4 of
this title.

(b) Where, as provided by ttatute, the
surface managing agency has 1cquired
that certain stipulations be included in a
lcase or has consented, or objected or
refused 1o consent to leasing, any appeal
by an affected lease offeror shall be
pursuant lo the administrative remedies
provided by the particular surface
managing agency.

15.-16. Section 3101.8 is amended by
revising the first sentence to read:

§3101.8 State's or charitable
organization’s ownership of surface
overlying federally-owned minerals.

Where the United States has
conveyed title o, or otherwise
transferred the control of the surface of
lands to any State or political
subdivision. agency, or instrumentality
thereof, or a college or any other
educational corporation or association,
or a charitable or religious corporation
or association, with reservation of the
oil and gas rights to the United States.
such party shall be given an opportunity
1o suggest any lease stipulations deemed
necessary for the protection of existing
surface improvements or uses, {o set
forith the facts supporting the necessily
of the stipulations and also to file any
objections it may have to the issuance of
alease. * * °

Subpart 3102—Qualifications of
Lessees

17, Section 3102.5-1 is revised to read:

§3102.5-1 Compliance.

In order to actually or-potentially
own, hold, or control an interest in a
lease or prospective lease, all parties,
including corporations, and all members
of associations, including partnerships
of all types, shall, without exception, be
qualified and in compliance with the act.
Compliance means that the lessee,
potential lessee, and all such parties {as
defined in § 3000.0-5(k)) are:

(a) Citizens of the United Stales (sce
§ 3102.1) or alien stockholders in a
corporalion organized under State or
Federal law (see § 3102.2):

{b) In compliance with the Federal
acreage limilations (see § 3101.2);

(c) Not minors (see § 3102.3);
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{d} Except for an assignment ot
transfer under Subpart 3106 of this title,
in compliiance with section 2{a}{2)(A) of
the Act, in which case the signature on
en offer or lease constitutes evidence of
compliance. A lease iasued to any enlity
in violation of this paragraph (d) shall
be subject to the cancellation provisions
of § 3108.3 of this title. The term “entity"
is deflined at § 3400.0-5(rr) of this title,

(e} Not ia violation of the provisions
of section 41 of the Act; and

{f) In compliance with scction 17(g) of
the Act, in which case the signature on
an offer, lease, assignment, transfer,
conslitutes evidence of compliance that
the signatory and any subsidiary,
affiliate, or person, association, or
corporation controlled by or under
common control with the signatory, as
defined in §3400.0-5(rt) of this title, has
nol failed or refused to comply with
reclamalion requirements with respect
to all leases and operations thereon in
which such person ot entity has an
interest. Noncompliance with section
17(g) of the Act begins on the elfective
date of the imposition of a civil penalty
by the authotized officer under § 3163.2
of this title, or when the bond is
attached by the authorized officer for
reclamation purposes, whichever comes
first. A lease issued, or an assignment or
transfer approved, to any such person or
entity in violation of this paragraph (f)
shall be subject to the cancellation
provisions of § 3108.2 of this title,
notwithstanding any administrative or
judicial appeals that may be pending
with respect lo violations or penalties
assessed for failure 1o comply with the
prescribed reclamation standards on
any lease holdings. Noncompliance shall
end upon a determination by the
authorized officer that all required
reclamation has been completed and
that the United States has been fully
reimbursed for any costs incurred due to
the required reclamation.

(g) In compliance with § 3106.1(b) of
this title and section 30A of the Act. The
authorized officer may accept the
signature on a request for approval of an
sssignment of less than 640 acres
outside of Alaska (2,560 acres within
Alaska) as acceptable certification that
the assignment would further the
development of oil and gas, or the
authorized officer may apply the
provisions of § 3102.5-3 of this title.

§ 3102.5-2 [Corrected]

18. Section 3102.5-2 as published in
the Federal Register on May 16, 1988 (53
FR 17340), is amended by correcting the
transposed letlers “fo” in the second
sentence thereol to read "of™.
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Subpart 3103—Fees, Rentals, and
Royaity

19, Section 3103.1-1 is revised to read:

§ 3103.1-1 Form of remittance.

All remittances shall be by personal
check, cashier’s check, certified check,
or money order, and shall be made
payable to the Department of the
Interior—Bureau of Land Management
or the Department of the Interior—
Minerals Management Service, as
appropriate. Payments made to the
Bureau may be mada by other
arrangements such as by electronic
funde transfer or credit card when
specifically authorized by the Bureau. In
the case of payments made 1o the
Service, such payments may also be
made by electronic funds transfer.

20. Section 3103.2-1 is amended by
revising the first sentence of paragraph
(a) and all of paragraph (b} to read:

§ 3103.2-1 Rental requirementas.

{a) Each competitive bid or
compelitive nomination submiited in
response to a List of Lands Available for
Compelitive Nominations or Notice of
Competlitive Lease Sale, and each
noncompelitive lease olfer shall be
accompanied by full payment of the first
years rental based on the total acreage,
if known, and, if not known, shall be
based on 40 acres for each smallest legal
subdivision, * * *

{b) If the acreage is incorrectly
indicated in a List of Lands Available
for Competitive Nominalions or a Nctice
of Competitive Lease Sale, payment of
the rental based cn the error is curable
within 15 calendar days of receipt of
notice from the authorized officer of the

error.
. . . . .

21, Section 3103.2-2 is amended by
correcting the first sentence as
published in the Federal Register of May
18, 1988 (53 FR 17340). to read. "Rentals
shall be paid on or before the lease
anniversary date.” and by removing
paragraphs (a) through (k) and inserting
in their place paragraph {a) through ()
to read:

§3103.2-2 [Amended)
(]

. + + (]

{a) The annual rental for all leases
issued subsequent 1o December 22, 1987,
shall be $1.50 per acre or fraction
thereof for the first 5 years of the lease
term and $2 per acre or fraction for any
subsequent year, except as provided in
paragraph (b) of this section;

{b) The annual rental for all leases
issued on or before December 22, 1987,
or issued pursuant to an application or
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offer to lease filed prior to that date
shall be as stated in the lease or in
regulations in effect on December 22,
1987, except:

{1) Leases issued under [ormer
Subpart 3112 of this title cn or alter
February 19. 1982, thall be subject alter
February 1, 1989, to annual rental in the
sixth and subsequent lease years of §2
per acre or {raction thereof;

(2) The rental rate of any iease
determined alter December 22, 1987, to
be in a known geological structure
vulside of Alaska or in a favorable
petroleum geologica! province within
Alaska shall not be increased because
of such determination;

(3) Exchange and renewal leases shall
be subject to rental of $2 per acre cr
fraction thereof upon exchange or
renewal;

(c) Rental shall nct be due on acreage
for which royalty or minimum royalty is
being paid, except on nonproducing
leases when compensatory royalty Las
becn assessed in which case anaual
rental as established in the lease shall
be due in addition to compensatary
royalty:

(d) On terminated leases that were
originally issued noncompelitively and
arc reinstated under § 3108.2-3 of this
title, and on noncorapetitive leases that
were originally issued under § 3108.2-4
of this title, the annual rental shall be $5
per acre or fraction thercof beginning
with the termination date upon the
filing, on or after the effective dale of
this regulation, of a petition to reinstate
a lease or convert an abandoned,
unpatented oil placer mining claim:

{e) On terminated lcases that wore
originally issued competitively. the
annual rental shall be $10 per acre or
fraction thereof beginning with the
termination date upon the filing, on or
after the effective date of this regulation,
of a petition to reinstate a lease under
§ 3108.2-3 of this title; and

(f) Each succeeding time a specific
Jease is reinstated under § 3108.2-3 of
this title, the annual rental on that lease
shall increase by an additional §5 per
acre or fraction thereof for leases that
were originally issued noncompetitively
and by an additional $10 per acre or
fraction thereof for leases that were
originally issued competitively.

22. Section 3103.3-1 is revised to read:

§3103.3-1 Royalty nn production.

(a) Royalty on production shall be
payable only on the mineral interest
owned by the United States. Royalty
shall be paid in amoun! or value of the
production removed or sold as follows:

(1) 12% percent on all leases,
including exchange and renewal leases
and leases issued in lieu of unpatented
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oil placer mining claims under § 3108.2-
4 of this title, issued alter December 22,
1987, except:

(i) Leases issued after December 22,
1987, resulting from offers to lease or
bids fliled on or before December 22,
1987, which are subject to the rates in
elfect on Decernber 22, 1987; and

(ii) Leases issued on or before
December 22, 1987, which are subject to
the rates contained in the lease or in
regulations at the time of issuance;

{2) 16% percent on noncompetitive
leases reinstated under § 3108.2-3 of this
title plus an additional 2 percentage-
point increase added for each
succeeding reinstatement;

(3) Not less than 4 percentage points
above the rate used {or royalty
determination conlained in the lease
that is reinstated or in force at the lime
of issuance of the lease that is reinstated
for competitive leases, plus an
additional 2 percentage-point increase
added for each succeeding
reinstatement.

(b) Leases that qualify under specific
provisions of the Act of August 8, 1948
(30 U.S.C. 226¢) may apply for a
limitation of a 12% percent royalty rate.

{c) The average production per well
per day {or oil and gas shall be
determined pursuant to 43 CFR 3162.74.

(d) Payment of a royally on the helium
component of gas shall not convey the
right to extract the helium. Applications
for the right to extract helium shall be
made under Part 18 of this title.

§3103.3-2 [Amended]

23. Section 3103.3-2(a} is revised to
read:

{a) A minimum royalty shall be
payable at the expiration of each lease
year beginning on or after a discovery of
oil or gas in paying quantities on the
lands leased. except that on unitized
leases the minimum royalty shall be
payable only on the participating
acreage, al the following rates:

(1) On leases issued on or after
August 8, 1946, and on those issued prior
thereto if the lessee files an election
under section 15 of the Act of August 8,
1948, a minimum royalty of $1 per acre
or fraction thereof in lieu of rental,
except as provided in paragraph (a)(2) of
this section; and

{2) On leases issued from offers filed
after December 22, 1987, and on
competitive leases issued from
successful bids placed at oral auctions
conducted after December 22, 1987, a
minimum royalty in lieu of rental of not
less than the amount of rental which
otherwise would be required for that
lease year.

. L] [ ] * *

VAN ENAT T1R AN 107 AR

Subpart 3104—Bonds

24, Section 3104.1 is revised to read:

§3104.1 Bonu obilgations.

(a) Prior to the commencement of
surface disturbing activities related to
drilling operalions, the lessee, operating
rights owner (zublessee), or operator
shall submit a surety or a personal bond,
conditioned upon compliance with all of
the terms and conditions of the entire
leasehold(s) covered by the bond, as
described in this subpart. The bond
amoun's shall be not less than the
minimum amounts described in this
subpart in order to ensure compliance
with the act, including complete and
timely plugging of the well(s).
reclamation of the lease area(s), and the
restoration of any lands or surface
waters adversely affected by lease
operations after the abandonment or
cessation of oil and gas operations on
the lease(s) in accordance with, but not
limited to, the standards and
requirements set forth in §§ 3162.3 and
3162.5 of this title and orders issued by
the authorized officer.

(b) Surety bonds shall be issued by
qualified surety companies approved by
the Department of the Treasury (see
Department of the Treasury Circular No.
570).

[c) Personal bonds shall be
accompanied by:

(1) Certificate of deposit issued by a
financial institution, the deposits of
which are Federally insured, explicitly
granting the Secretary full authority to
demand immediale payment in case of
default in the performance of the terms
and conditions of the lease. The
certificate shall explicitly indicate on its
face that Secretarial approval is
required prior to redemption of the
certificate of deposit by any party;

(2) Cashier’s check:

(3) Certified check:

(4) Negotiable Treasury securities of
the United States of a value equal to the
amount specified in the bond.
Negotiable Treasury securities shall be
accompanied by a proper conveyance to
the Secretary of full authority to sell
such securities in case of default in the
performance of the terms and conditions
of a lease; or

(5) Irrevocable letter of credit issued
by a financial institution, the deposits of
which are Federally insured, for a
specific term, identifying the Secretary
as sole payee with full autherity to
demand immediate payment in the case
of default in the performance of the
terms and conditions of a lease.

Letters of credit shall be subject to the
following conditions:
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(i) The letter of credit shall be issued
only by a financial institution organized
or authorized to do business in the
United States:

(ii) The letter of credit shall be
irrevocable during its term. A letter of
credit used us security for any lease
upon which drilling has taken place and
final approval of all abandonment has
nut been given, or as security for a
statewide or nationwide lease bond,
shall be forfeited and shall be collected
by the authorized officer if not replaced
by other suitable bond or letter of credit
al least 30 days before its expiration
date;

{iii) The letter of credit shall be
payable to the Bureau of Land
Management upon demand, in par! or in
full, upon receip! from the authorized
officer of a notice of attachment stating
the basis therefor, e.g.. default in
compliance with the lease terms and
conditions or failure to file a
replacement in accordance with
paragraph (c)(5)(ii} of this seclion:

(iv) The initial expiration date of the
letter of credit shail be at least 1 year
following the date it is filed in the
proper BLM office: and

(v} The letter of credit shall contain a
provision for automatic renewal for
periods of not less than 1 yearin the
absence of notice to the proper BLM
office at least 9 days prior to the
criginally stated or any extended
expiration date.

25. Section 3104.2 is revised to read:

§3104.2 Lease bond.

A lease bond may be posted by a
lessee, owner of operating rights
{sublessee), or operator in an amount of
not less than $10,000 f{or each lease
conditioned upon compliance with all of
the terms of the lease. Where 2 or more
principals have interests in different
formations or portions of the lease,
scparate bonds may be posted. The
operator on the ground shall be covered
by a bond in his/her own name as
principal. or a bond in the name of the
lessee or sublessee, provided that a
consent of the surety. or the obligor in
the case of a personal bond. to include
the opcrator under the coverage of the
bond is furnished 1o the Bureau office
maintaining the bond.

28. Section 3104.3 is revised to read:

§3104.3 Statewide and nationwide bonds.

(a) In lieu of lease bonds, lessees
owners of operating rights (sublessees).
or operators may furnish a bond in an
amount of not less than $25,000
convering all leases and operations in
any one State.

{b) In lieu of lease bords or statewide
bonds, lessees, owners of operaling
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rights (sublesseces), or operators may
furnish a bond in an amount of not less
than $150,000 covering &1l leases and
operations nationwide.

27. Section 3104.4 is revised to read:

§3104.4 Unit operator’s bond.

In lieu of individual lease, statewide,
or nationwide bonds [or operations
conducted on leases committed to an
approved unit agreement, the unit
operalor may furnish a unit operator
bond in the manner set forth in § 31041
of this title. The amount of such a bond
shall be determined by the authorized
officer. The format for stch a surety
bond is set forth in § 3186.2 of this title.
Where a unit operator is covered by a
nationwide or statewide bond, coverage
for such a unit may be provided by a
tider to such bond specifically covering
the unit and increasing the bond i such
amount as may be determined
appropriate by the authorized officer.

28. Section 2104.5 is revised to read:

§ 3104.5 Increased amount of bonds.

{a) When an operator desiring
approval of an Application for Permit to
Drill has caused the Bvreau to make a
demand for payment under a bond or
other firancial guarantce within the 5-
year period prior to submigsion of the
Application for Permit to Drill, due to
failure 1o plug a well or reclaim lands
completely in a timely manner, the
authorized officer shall require, prior to
approval cf the Application for Permit to
Drill, a bond in an amount equal to the
costs as estimated by the authorized
officer of plugging the well and
reclaiming the disturbed area involved
in the proposed operation, or in the
minimum amount as prescribed in this
subpart, whichever is greater.

(b) The authorized officer may require
an increase in the amount of any bond
whenever it is determined that the
operator poses a risk due to factors,
including, but not limited to, a history of
previous violations, a notice from the
Service that there are uncollected
royalties due, or the total cost of
plugging existing wells and reclaim.ing
lands exceeds the present bond amount
based on the estimates determined by
the authorized officer. The increase in
bond amount may be to any level
specified by the authorized officer, but
in no circumstances shall it exceed the
total of the estimated costs of plugging
and reclamation, the amount of
uncollected royalties due to the Service,
plus the amount of monies owed to the
lessor due to previous violations
remaining outstanding.

F4701.FMT...[16,30]...1-07-88

Subpart 3106—Transfers by
Assignment, Sublease, or Otherwise

29. Sectivh 3106.1 is revised to read as
follows:

§3106.1 Transters, general.

{a) Leases may be transferred by
assignment or sublease as 1o all or part
of the acreage in the lease or as to either
a divided or undivided interest therein.
An assignment of a separate zone or
deposit, or of part of a legal subdivision,
shall be disapproved.

(b) An assignment of less than 640
acres outside Alaska or of less than
2.560 acres within Alaska shall be
disapproved unless the assignment
constitutes the entire lease or is
demonstrated o further the
development of oil and gas to the
satisfaction of the authorized ofTicer.
Execution and submission of a reques!
for approval of such an assignment shall
certify that the assignment would
further the development of oil and gas,
subject to the provisions of § 3102.5-3 of
this title. The rights of the transferee to a
lease or an interest therein shall not be
recognized by the Department until the
transfer has been approved by the
authorized officer. A transfer may be
withdrawn in wriling, signed by the
transferor and the transferee, if the
transfer has not been approved by the
authorized officer. A request for
approval of a transfer of a lease or
interest in a lease shall be filed within
90 days from the date of its execution.
The 90-day filing period shall begin on
the date the transferor signs and dates
the transfer. If the transfer is filed after
the 90th day, the authorized officer may
require verification that the transfer is
still in force and effect. A transfer of
production payments or overriding
royalty or other similar payments,
arrangements, or interests shall be filed
in the proper BLM office but shall not
require approval.

{c) No transfer of an offer to lease or
interest in a lease shall be approved
prior to the issuance of the lease.

Subpart 3107—Continuation,
Extension of Renewal

§3107.1 [Corrected]

29a. Section 3107.1 is amended by
correcting the word “lease” In the
phrase “penetrate at least 1 formation
recognized” in the second sentence
thereof as published in the Federal
Register of May 18, 1988 (53 FR 17340),
to read “least".

30. Section 3107.2-2 is amended by
adding at the end thereof a sentence to
read:
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$3107.2-2 Cessation of production.

* * * The 60-day period commences
upon receip! of notification from the
authorized officer that the lease is not
capable of production in paying
quantities.

31. Section 3107.2-3 is amended by
revising the first sentence to read:

§3107.2-3 Leases capable of production.

No lease for lands on which therz is a
well capable of producing oil or gas in
paying quantities shall expire because
the lessee fails 1o produce the same.
unless the lessee {ails to place the lease
in production within a period of not less
than 60 days as specified by the
authorized officer after receipt of notice
by certified mail from the authorized
officer to so.* * *

32. Section 3107.7 is amended by
revising the last sentence and adding an
additional sentence to read:

§3107.7 Exchange lesses—20-year term.

* * * An application to exchange a
lease for a new lease shall be filed. in
triplicate, by the lessce at the proper
BLM office. shall show full compliunce
by the applicant with the terms of the
lrage and applicable regulations, and
shall be accompanied Ly 8
noarefundable application fee of §75.
Execution of the exchange lease by the
applicant is certification of compliance
with § 3102.5 of this title.

33. Section 3107.8-1(a) is revised to
read:

§3107.8-1 Requirements.

(a) Twenty year leases and renewals
thereof may be renewed for successive
terms of 10 years. Any application {or
rencwal of a lease shall be made by the
lessee. and may be joined in or
consented to by the operator. The
applicalion shall show whether all
monies due the United States have been
paid and whether operations under the
lease have been conducted in
compliance with the applicable
regulations.

34. Section 3107.8-3(a) is amended by
revising the last sentence to read:

§3107.8-2 Approval

{a)* * * Upon receipt of the executed
lease forms. which constitutes
certification of compliance with § 3102.5
of this title, and any required bond. the
authorized officer shall execute the
lease and deliver 1 copy lo the lessee.

Subpart 3108—Relinquishments,
Termination, Cancellation

35. Section 3108.1 is amended by
revising the last sentence to read:
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§3108.1 Rulinquishment.

* ¢ * A relinquishment shall take
effect on the date it is filed, subject to
the continued obligatioii of the lessee
and surety to make payments of all
accrued rentals and royalties, to place
all wells on the lands to be relinquished
in condition for suspension by
authorized shut-in or abandonment, and
to complee reclamation of the leased
lands or sur{ace waters adversely
affected by lease operations in a timely
manner alter abandonment! or cesaalion
of oil and gas operations on the lease, in
accordance with the regulations and the
terms of the lease.

§3108.2-4 [Amended)

38. Section 3108.2-4(e)(2) is amended
by removing “§ 3102.3-1" and replacing
it with *§ 3103.3-1."

37. Section 3108.3 is amended by
revising paragraph (a), redesignating
paragraph {b) as paragraph (d). and
adding new paragraphs (b) and (c). to
read as {ollows:

§3108.3 Canceration.

{a) Whenever the lessee fails to
comply with any of the provisions of the
law, the regulations issued thereunder,
or the lease, the lease may be canceled
by the Secretary, if the leasehold does
not contain a well capable of production
of oil or gas in paying quantities, or if
the lease is not committed to an
approved cooperative or unit plan or
communitization agreement that
contains a well capable of production of

unitized substances in paying quantities.

The lease muy be canceled only after
notice to the lessee in accordance with
section 31({b) of the Act and only if
default continues {or the period
prescribed in that section after service
of 30 days notice of failure to comply.

{b) Whenever the lessee fails to
comply with any of the provisions of the
law, the regulations issued thereunder.
or the lease, and if the leasehold
contains a well capable of production of
oil or gas in paying quantities, or il the
lease is committed to an approved
cooperalive or unit plan or
communitization agreement that
contains a well capable of production of
unitized substances in paying quantities,
the lease may be canceled only by
judicial proceedings in the manner
provided by section 31({a) of the Act.

{c) If any interest in any lease is
owned or controlled, directly or
indirectly, by means of stock or
otherwise, in violation of any of the
provisions of the act, the lease may be
canceled, or the interest so owned may
be forfeited, or the person so owning or
controlling the interest may be
compelied to dispose of the interest,

F4701.FMT...[16,30]...1-07-88

only by judicial proceedings in the
manner provided by section 27(h}(1) of
the Act. ‘

37a. The caption of § 3108.5 as
published in the Federal Register of May
18, 1983 (53 FR 17340), is corrected to
read as follows:

§3108.5 Walver oc suspensioq of iease
rights.

Subpart 3109—Leasing Under Special
Acts

$3109.1-2 [Corrected]

37b. Section 3109.1-2 as published in
the Federal Register of May 16. 1988 (53
FR 17340). is amended by correcting the
word “by" the second time it appears in
the last sentence thereof to read “but”.

§3109.2 [Amended]

37c. Seciion 3109.2 is amended by
revising its title to read “Units of the
National Park System™, by revising the
phrase “National Park Service areas”
wherever it appears 1o read “units o" the
National Park System"™, and by revising
the words “area™ and “areas” wherever
they appear to read “unit” and “units™,
respectively.

§$3108.3 [Removed)

§3109.4 [Redesignated 2s § 3109.3)

38. Section 3109.3 is removed, and
§ 3109.4 is redesignated as § 3109.3.
39. Part 3110 is revised to read:

PART 3110—NONCOMPETITIVE
LEASES

Subpart 3110—Noncompetitive Leases

Sec.

31101 Lands available for noncompetitive
offer and lease.

3110.2 Priority.

3110.3 Lease terms.

3110.3-1 Duration of lease.

3110.3-2 Dating of leases.

3110.3-3 Lease offer size.

31104 Requirements for offer.

3110.5 Description of lands in offer.

3110.5-1 Parcel number description.

3110.5-2 Public domain.

3110.5-3 Acquired lands.

311054 Accreted lands.

3110.5-5 Conflicting descriptions.

31108 Withdrawal of offer.

3110.7 Action on offer,

3110.8 Amendment to lease.

31109 Future interest offers.

31109-1  Availability.

31109-2 Form of offer.

3110.8-3 Fractional present and future
interest.

311094 Future interest terms and
conditions.

Autbority: Mineral Leasing Act of 1920. 23
amended and supplemental (30 US.C. 181 ¢
seq.). the Mineral Lasving Act for Acquired
Lands of 1947, as amended (30 U.S.C. 351~



Federal Register / Vol. 53, No. 117 / Friday, June 17, 1988 / Rules and Regulations

22341

.2 -

359). the Alaska National Interest Lands
Conservation Act. as amended {16 U.S.C.
3101 ef seq.}. Federal Land Policy and
Manageinent Act of 1978 (43 U.S.C. 1701 et
seq.). the Omnibus Budget Reconciliation Act
of 1961 [Pub. L. 97-35). and the Independent
Offices Appropriations Act of 1952 (31 US.C.
483a).

Subpart 3110—Noncompetitive Leases

§ 3110.1 Lands available for noncompsetitive
offer and loase.

{a) Offer. (1) Elfective June 12, 1988,
through January 2, 1989, noncompetitive
lease offers may be filed only for lands
available under § 3110.1(b) of this title.
Noncompelitive lease offers filed alter
December 22, 1987, and prior to June 12,
1988, for lands available for filing under
$ 3110.1(a) of this title shall receive
priority. Such offers shall be exposed to
compelitive bidding under Subpart 3120
of this title and if no bid is received. a
noncompetitive lease shall be issued all
else being regular. Alter January 2, 1989,
noncompetitive lease offers may be filed
on unleased lands, except for:

(i) Those lands which are in the one-
year period commencing upon the
expiration. termination, relinquishment.
ot cancellation of the leases containing
the lands; and

(ii) Those lands included in a Notice
of Competitive Lease Sale or a List of
Lands Available for Competitive
Nominations. Neither exceplion is
applicable to lands available under
§ 3110.1(b} of this title.

(2) Noncompetitive lease offers may
be made pursuant to an opening order or
other notice and shall be subject to all
provisions and procedures stated in
such order or nolice.

{3) No noncompetitive lease may issue
for any lands unless and until they have
satisfied the requirements of § 3110.1(b}
of this title.

(b) Lease. Only lands that have been
offered competitively under Subpart
3120 of this title. and for which no bid
has been received, shall be available for
noncompetitive lease. Such lands shall
become available for a period of 2 years
beginning on the first business day
following the last day of the competitive
oral auction. or when formal
nominations have been requested as
specified in § 3120.23-1 of this title, or
the first business day following the
posting of the Notice of Competitive
Lease Sale, and ending on that same day
2 years later. A lease may be issued
from an offer properly filed any time
within the 2-year noncompetitive leasing
period.

§3110.2 Priority.

(a} Offers filed for lands available for
noncompetitive offer or lease, as
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specified in §§ 3110.1(a){1) and 3110.1(b)
of this tille, shall receive priority as of
the date and time of filing as specified in
§ 1821.2-3(a) of this title, except that all
noncompetilive offers shall be
considered simultaneously filed if
received in the proper BLM office any
time during the first business day
following the last day of the competitive
oral auction, or when formal
nominations have been requested as
specified in § 3120.3-1 of this title, on
the first business day following the
posting of the Notice of Competitive
Lease Sale. An ciTer shall not be
available for public inspection the day it
is filed.

(b) If more than 1 application was
filed for the same parcel in accordance
with the regulations contained in former
Subpart 3112 of this title, and f no lease
has been issued by the authorized
officer prior to the effective date of
these regulations, only a single priority
application shall be selected from the
filings. If the selected application fails to
mature into a Jease, the lands shall be
available for offer under § 3110.1(2) of
this title.

§3110.3 Lesse terms.

§3110.3-1 Duration of lease.

All noncompetitive leases shall be for
a primary term of 10 days.

§3110.3-2 Dating of leases.

All noncompetitive leases shall be
considered issued when signed by the
authorized officer. Noncompetitive
leases. except future interest leases
issued under § 3110.9 of this title, shall
be effective as of the first day of the
month following the date the leases are
issued. A lease may be made effective
on the first day of the month within
which it is issued if a written request is
mude prior to the date of signature of
the authorized officer. Future interest
leases issued under § 3110.9 of this title
shali be effective as of the date the
mineral interests vest in the United
States.

§3110.3-3 Lease offer size.

{a) Lease offers for public domain
minerals shall not be made for less than
640 acres or 1 full section, whichever is
larger, where the lands have been
surveyed under the rectangular survey
system or are within an approved
protracted survey. except where the
offer includes all available lands within
a section and there are no contiguous
lands available for lease. Such public
domain lease offers in Alaska shall not
be made for less than 2,560 acres or 4
full contiguous sections, whichever is
larger, where the lands have been
surveyed under the rectangular survey
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system or are within an approved
protracted survey, except where ihe
offer includes all available lands within
the subject section and there are no
contiguous lands available for lease.
Where an offer exceeds the minimum
640-acre provision of this paragraph, the
offer may include less than all available
lands in any given section. Cornering
lands are not considered contiguous
lands. This paragraph shall not apply to
offers made under § 3108.24 of this title
or where the offer is filed on an entire
parcel as it was offered by the Bureau in
a competitive sale during that period
specified under § 3110.5-1 of this title.

(b) An offer to lease public domain or
scquired lands may not include more
than 10,240 acres. The lands in an offer
shall be entirely within an area of 8
miles square or within an area not
exceeding 8 surveyed sections in length
or width measured in cardinal
directions. An offer to lease acquired
lands may exceed the 8 mile square limit
if:

(1) The lands are not surveyed under
the rectangular survey system of public
land surveys and are not within the area
of the public land surveys; and

{2) The tract desired is described by
the acquisition or tract number assigned
by the acquiring agency and less than 50
percent of the tract lies outside the 6
mile square area, and such acquisition
or tract number is provided in
accordance with § 3110.5-2(d) of this
title in lieu of any other description.

(c) If an offer exceeds the 10,240 acre
maximum by not more than 160 acres,
the offeror shall be granted 30 days from
notice of the excess to withdraw the
excess acreage from the offer, failing
which the offer shall be rejected and
priority lost.

§3110.4 Requirements for offer.

(a) An offer to lease shall be made on
a current form approved by the Director,
ot on unofficial copies of that form in
current use. For noncompetitive leases
processed under § 3108.2—4 of this title,
the current lease form shall be used.
Copies shall be exact reproductions on 1
page of both sides of the official
approved form, without additions,
omissions, or other changes, or
advertising. The original copy of each
offer shall be typewritten or printed
plainly in ink, signed in ink and dated
by the offeror or the offeror's duly
authorized agent, and shall be
accompanied by the first year's rental
and a ronrefundable filing fee of §75.
The original and 2 copies of each offer
to lease, with each copy showing that
the original has been signed, shall be
filed in the proper BLM office. A
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noncompelitive offer to lease a future
interest applied for under § 3109.9 of this
title shall be accompanied by a
nonrefundable filing fee of $75. Where
remittance for offers are returned for
insufficient funds, the offer shall oblain
priority of filing unti! the date the
remittance is properly made.

{b) Where a correction to an offer i3
made, whether at the option of the
oflercr or at the request of the
authorized officer, it shall gain priority
as of the date the filing is correct and
complete. The pricrity that existed
before the date the corrected offer is
filed. may be defeated by an inlervening
offer 1o the extent of any conflict in such
offers, except as provided under
$§ 3103.2-1{a) and 3110.3-3(c) of this
title.

{c) An offer shal] be limited 1o either
public domain minerals or acquired
lands minerals, subject to the provisions
for corrections under paragraph (b} of
this section.

(d) Compliance with Subpart 3102
shall be required.

() All offers for leases should name
the Uniled States agency from which
consent to the issuance of a lease shall
be obtained, or the agency that may
have title records covering the
ownership for the mineral interest
involved, and identify the project. if any.
of which the lands covered by tne offer
are a part.

§3110.5 Description of lands In offer.

§3110.5-1 Paccsl number description.

From the first day following the end of
a competitive process until the end of
that same month, the only acceptable
description for a noncompetitive lease
offer for the lands covered by that
competlilive process shall be the parcel
number on the List of Lands Available
for Campetitive Nominalions or the
Notice of Competitive Lease Sale,
whichever is appropriate. Each such
offer shall contain cnly a single parcel.
Therealter, the descriplion of the lands
shall be made in accordance with the
remainder of this section.

§3110.5-2 Public domain.

{a) If the lands have been surveyed
under the public land rectangular survey
system, each offer shall describe the
lands by legal subdivision. section,
township, range. and, if needed,
meridian.

{b} If the Jands have not been
surveyed under the public land
rectangular system, each offer shall
describe the lands by metes and bounds,
giving courses and distances between
the successive angle points on the
boundary of the tract, and connected by
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courses and dis{ances to an official
corner of the public land surveys.

{c) When protracted surveys have
been approved and the effective date
thereof published in the Federal
Register. all offers 10 lease lands shown
on such protracted surveys, filed on or
afler such effective date, shall describe
the [ands in the same manner as
provided in peragraph (a) of this section
for officially surveyed lands.

{d)(1) Where offers are pending for
unsurveyed lands that are subsequently
surveyed or protracted before the Jease
issuance, the description in the Jease
shall be conformed to the subdivisions
of the approved protracted survey or the
public land survey, whichever is
appropriate.

(2) The Sescription of lands in an
existing lease shall be conformed to a
subsequent resurvey or amended
protraction survey, whichever is
appropriate.

(e) The requirements of this section
shall &pply to applications for
conversion of abandoned unpatented oil
placer mining claims made under
§ 310824 of this title, except that
deficiencies shall be curable.

§3110.5-3 Acquired lands.

{a} If the lands applied for lie within
and conform to the rectangular system
of public land surveys and constitute
either all or a portion of ihe tract
acquired by the United States, such
lands shall be described by legal
subdivision, section, township, range,
and. if needed, meridian.

{b) If the lands applied for do not
conform to the rectangular system of
public land surveye, but lie within an
area of the public land surveys and
constitute the entire tract acquired by
the United States, such Jands shall be
described by metes and bounds, giving
courses and distances between the
successive angle paints with approptiate
ties to the nearest official survey comer,
or a copy of the deed or other
conveyance document by which the
United States acquired title 1o the lands
may be atltached to the offer and
referred ta therein in lieu of redescribing
the lands on the offer form. If the
desired lands constitute iess than the
entire tract acquired by the United
States, such lands shall be described by
metes and bounds, giving courses and
distances between the successive angle
points with appropriate ties to the
neares! official survey comner. If a
portion of the boundary of the desired
lands coincides with tre boundary in the
deed or other conveyance document,
that boundary need not be redescribed
on the offer form, provided that a copy
of the deed or other conveyance
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document upon which the coinciding
description is clearly identified is
attached to the offer. That portion of the
description not coinciding shall be tied
by description on the offer by courses
and distances between successive angle
points into the description in the deed or
other conveyance document.

{c) If the lands applied for lie outside
an area of the public land surveys and
constitute the entire tract acquired by
the United States, such lands shaii be
described as in the deed or aother
conveyance document by which the
United States acquired title to the lands,
or a copy of that document may be
attached to the offer and referred to
therein in lieu of redescribing the lands
on the offer form. If the desired lands
constitule Jess than the entire tract
acquired by the United States, such
lands shall be described by courses and
distances between successive angle
points tying by courses and distances
into the description in the deed or other
conveysanc® document. [f a portion of
the boundary of the desired lands
coincides with the boundary in the deed
or other conveyance document, that
boundary need not be redescribed on
the offer form, provided that a copy of
the deed or other conveyance document
upon which the coinciding description is
clearly identified is attached lo the offer.
That portion of the description not
coinciding shall be tied by description in
the offer by courses and dislances
between successive angle points into the
description in the deed or other
conveyance document.

{d) Where the acquiring agency has
assigned an acquisition or tract number
covering the lands applied for, without
loss of priority to the offeror, the
authorized officer may require that
number in addition to any description
otherwise required by this section. If the
authorized officer determines that the
acquisition or tract number, together
with identification of the State and
county, constitutes an adequate
description, the suthorized officer may
allow the description in this manner in
lieu of other descriptions required by
this section.

(e) Where the lands applied for do not
conform to the rectangular system of
public land surveys, without loss of
priority to the offeror, the authorized
officer may require 3 copies of a map
upon which the location of the desired
lands are clearly marked with respect to
the administrative unit or project of
which they are a part.

§3110.5-4 Accreted lands.

Where an offer includes any accreted
lands, the accreted lands shall be
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described by metes and bounds, giving
courses and distances between the
successive angle point; on the boundary
of the tract, and connected by courses
and distances 10 an angle point on the
perimeter of the tract to which the
accretions appertain.

§3110.5-5 Conflicting descriptions.

If there is any variations in the land
description among the required copies of
the official forms, the copy showing the
date and time of receipt in the proper
BIM office shall control.

§3110.6¢ Withdrawal of oftfer.

An offer for noncompetitive lease
under this subpart may be withdrawn in
whole ot in part by the offeror.
However, a withdrawal of an offer made
in accordance with § 3110.1(b) of this
title may be made only if the withdrawal
is received by the proper BLM office
after 60 days from the date of filing of
such offer. No withdrawal may be made
once the lease, an amendment of the
lease, or a scparate lease. whichever
covers the lands so described in the
withdrawal. has been signed on behalf
of the United States. If a public domain
offer is partially withdrawn, the lands
retained in the offer shall comply with
§ 3110.3-3(a) of this title.

§3110.7 Action on offer.

{a) No lease shall be issued before
final action has been taken on any prior
offer to lease the lands or any extension
of. or petition for reinstatement of, an
existing or former lease on the lands. If
a lease is issued before final action. it
shall be canceled. if the prior offeror is
qualified to receive a lease or the
petitioner is entitled to reinstatement of
a former lease.

{b) The authorized officer shall not
issue a lease for lands covered by a
lease which terminated automatically,
until 90 days after the date of
termination.

(c) The United States shall indicate its
acceptance of the lease offer, in whole
or in part, and the issuance of the lease,
by signature of the authorized officer on
the current lease form. A signed copy of
the lease shzll be delivered to the
offeror.

(d) Except as otherwise specifically
provided in the regulations of this group.
an offer that is not filed in accordance
with the regulations in this part shall be
rejected.

(e) Filing an offer on a lease form not
currently in use, unless such lease form
has been declared obsolete by the
Director prior to the filing shall be
a'lowed. on the condition that the
offeror is bound by the terms and
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conditions of the lease form currently in
use.

§3110.8 Amendment to koase.

Alter the competitive process has
concluded in accordance with Subpart
3120 of this title, if any of the lands
described in a lease offer for lands
available during the 2-year period are
open 1o oil and gas filing when the offer
is filed but are omitted from the lease
for any reason the original lease shall be
amended to include the omitted lands
unless. before the issuance of the
amendment, the proper BLM office
receives a withdrawal of the offer with
respect to such lands or the offeror
elects to receive a separate [ease in lieu
of an smendment. Such election shall be
made by submission of a signed
statement of the offeror requesting a
separate lease, and a new offer on the
required form executed pursuant to this
part descriting the remaining lands in
the original offer. The new offer shall
have the same priority as the old offer.
No new application fee is required with
the new offer. The rental payment held
in connection with the original offer
shall be applied to the new offer. The
renial and the lerm of the lease for the
lands added by an amendment shall be
the same as if the lands had been
included in the original lease when it
was issued. If a separate lease is issued.
it shall be dated in accordance with
§ 3110.3-2 of this title.

§3110.9 Future interest offers.

§3110.9-1 Avallabiiity.

A noncompetitive future interest lease
shall not be issued unti! the lands
covered by the offer have been made
available for competitive lease under
Subpart 3120 of this title. An offer made
for lands that are leased competitively
shall be rejected.

§3110.9-2 Form of offer.

An offer to lease a future interest shall
be filed in accordance with this subpart,
and may include tracts in which the
United States owns a fractional present
interest as well as the future interest for
which a lease is sought.

§3110.9-3 Fractionsl present and future
Interest.

Where the United States owns both a
present fractional interest and a future
fractional interes! in the minerals in the
same tract, the lease, when issued, shall
cover both the present and future
interests in the lands. The effective date
and primary term of the present interest
lease is unaffected by the vesting of a
future fractional interest. The lease for
the future fractional interest, when such
interest vests in the United States, shall
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have the same primary term and
anniversary date as the present
fractional interest lease.

§3110.9-4 Future Interest terms and
conditions.

{a) No rental or royalty shall be due to
the United States prior 1o the vesting of
the oil and gas rights in the United
States. However, the future interest
lessee shall agree that if he/she is or
becomes the Lolder of any present
interest operating rights in the lands:

(1) The future interest lessee transfers
all or a part of the lessee’s present oil
and gas interests, such lessee shall file
in the proper BIM office an assignment
ot transfer, in accordance with Subpart
3108 of this title, of the future interest
lease of the same type and proportion as
the transfer of the present interest, and

{2) The future interest lessee's present
lease interests are relinquished,
cancelled, terminated. or expired. the
future interest lease rights with the
United States also shall cease and
terminale to the same extent.

(b} Upon vesting of the oil and gas
rights in the United States, the future
interest lease rental and royalty shall be
as for any noncompetitive lease issued
under this subpart, as provided in
Subpart 3103 of this title, and the
acreage shall be chargeable in
accordance with § 3101.2 of this title.

Subparts 3111 and 3112 [Rsmoved]

40. Subparts 3111 and 3112 are
removed in their entirety.

41. Part 3120 is revised in its entirety
to read:

PART 3120—COMPETITIVE LEASES

Subpart 3120—Competitive Leascs

Sec.

3120.1 Ceneral

3120.1-1 Lands available for competitive
leasing.

3120.1-2 Requirements.

3120.1-3 Protests and appeals.

31202 Lease terms.

3120.2-1 Duration of lease.

3120.2-2 Dating of lease.

312023 Lease size.

31203 Nomination process.

3120.3-1 General.

3120.3-2 Filing of a nomination for
competitive leasing.

3120.3-3 Minimum bid and rental
remittance.

3120.3-4 Withdrawal of 2 nomination.

3120.3-5 Parcels receiving nominations.

3120.3-8 Parcels not receiving nominations.

3120.3-7 Refund.

31204 Notice of competitive lease sale.

3120.4-1 General

3120.4-2 Posting of notice.

3120.5 Competitive sale.

3120.5-1 Oral auction.

3120.5-2 Payments required.
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Sec.

3120.5-3 Award of lease.

31208 Parcele not bid cn at auction.

3120.7 Future interest.

3120.7-1 Nomination to make lands
available for competitive lease.

3120.7-2 Future interest terms and
conditions.

3120.7-3 Compensatory royalty agreements.

Authority: Miners] Leasing Act of 1820, as
amended and supplemented (20 US.C. 181 o
seq.}. the Mineral Leasing Ac? for Acquired
Lands of 1947, as amended {30 US.C. 351~
353), the Alaska Nationa! Interest Lands
Conservation Act as amended (16 US.C. 3101
et seq.}). the Federal Land Policy and
Management Act of 1978 (43 US.C. 1701 &¢

seq.). the Federa! Property and
Administrative Services Act ¢l 1949 (40
U.S.C. 471 ef se9.). and the Attormney
General's Opinion of April 2, 1941 (40 Op.
Atty. Gen. 41).

Subpart 3120—Compr.titive Leases
§3120.1 General

§3120.1-1 Lands avallable for competitive
fessing.

All lands available for leasing shall be
offered for compeiitive bidding under
this subpart, including but not limited to:

{a) Lands in oil and gas leases that
have terminated. expired. been
cancelled or relinquished.

(b) Lands for which authority to lease
has been delegated from the General
Services Administration.

{c} If. in proceeding to cancel a lease.
interest in a lease. option to acquire a
lease or an interest therein. acquired in
violation of any of the provisions of the
act, an underlying lease, interest or
option iu the lease is cancelled or
forfeited to the United States and there
are valid interests therein that are not
subject to cancellation. forfeiture, or
compulsory disposition, such underlying
lease, interest. or option shall be sold to
the highest responsibie qualified bidder
by competitive bidding under this
subpart. subject to all culstanding valid
interests therein and valid options
pertaining thereto. If less than the whole
interest in the lease. interest, or option is
cancelled or forfeited, such partial
interest shall likewise be sold by
compelitive bidding. If no satisfactory
bid is obtained as a result of the
competitive offering of such whole or
partial interests, such interests may be
sold in accordance with section 27 of the
Act by such other meihods as the
authorized officer deems appropriate,
but on terms no less favorable to the
United States than those of the best
competitive bid received. Interest in
cutstanding leases(s}) so sold shall be
subject 1o the terms and conditions of
the existing lease(s).
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(d) Laads which are otherwise
unavailable for Icasing but which sre
subject 1o drainage {protective leasing).

(e) Lands included in any expression
of interes! or noncampetitive offer,
except offers properly filed within the 2-
y=ar period provided under § 3110.1{b})
of this title, submitled to the authorized
officer.

() Lands selected by the authorized
officer.

§1120.1-2 Requirements.

(2) Each proper BLM Sate office shall
hold sales at least quarterly if lands are
available for competitive leasing.

(b) Lease sales shall be conducted by
a competitive oral bidding process.

{c]) The national minimum acceptable
bid shall be $2 per acre or frection
thereal payable on the gross acreage.
and shall not be prorated for any lands
in which the United States owns a
fractional interest.

§ 3120.1-3 Prolests and sppeais.

No action pursuant to the regulations
in this subpart shall be suspended under
§ 4.21(a) of this title due to an appeal
from a decision by the authorized officer
to hold a lease sale. The authorized
officer may suspend the offering of a
specific parcel while considering a
protest or appeal against its inclusion in
a Notice of Compelitive Lease Sale.

Only the Assistant Secretary for Land
and Minerals Management may suspend
a lease sale for good and just cause after
reviewing the reason(s) for an appeal.

§31202 Lease terms.

§3120.2-1 Duration of lease.

Competitive leases shall have a
primary term of 5 years.

§3120.2-2 Dating of jeases.

All competitive leases shall be
considered issued when signed by the
authorized officer. Competitive leases,
except future interest leases issued
under § 3120.7 of this title, shall be
effective as of the first day of the month
following the date the leases are signed
on behalf of the United States. A lease
may be made effective on the first day
of the month within which it is issued if
a written request is made prior fo the
date of signature of the authorized
officer. Leases for future interest shall
be effective as of the date the mineral
interests vest in the United States.

§3120.2-3 Lease size.

Lands shall be offered in leasing units
of not more than 2,560 acres outside
Alaska, or 5,760 acres within Alaska,
which shall be as nearly compact in
form as possible.
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§$3120.3 Nomination process.

The Director may elect to implement
the provisions contained in §§ 3120.3-1
through 3120.3-7 of this title after review
of any comments received during a
period of not less than 30 days following
publication in the Federal Register of
notice that implementation of those
sections is being considered.

§3120.3-1 General

The Director may elect to accept
nominations requiring submission of the
national minimum acceptable bid, as set
forth in this section. a5 part of the
competitive process required by the act.
or elect to accept informal expressions
of interest. A List of Lands Available for
Competitive Nominations may be posted
in accordance with § 3120.4 of this title.
and nominations in response to this list
shall be made in accordance with
instructions contained therein and on a
form approved by the Director. Those
parcels receiving nominations shall be
included in a Notice of Competitive
Lease Sale, unless the parcel is
withdrawn by the Bureau.

§3120.3-2 Fmng of a nominatior; for
competitive leasing.

Nominations filed in response to a List
of Lands Available for Competitive
Nominations and on a form approved by
the director shall:

(2] Include the nominator’s name and
personal or business address. The name
of only one citizen, association or
partnership, corporation or municipality
shall appear as the nominator. All
communications relating to leasing chall
be sent to that name and address. which
shall constitate the nominator's name
and address of record:

(b) Be completed, signed in ink and
filed in accordance with the instructions
printed on the form and the regulations
in thie subpart. Execution of the
nomination form shall constitute a
legally binding offer to lease by the
nominator, including all terms and
conditions;

{c) Be filed within the filing period and
in the BLM office specified in the List of
Lands Available for Competitive
Nominations. A nomination shall be
unacceptable and shall be returned with
all moneys refunded if it has not been
completed and timely filed in
accordance with the instructions on the
form ¢r with the other requirements in
this subpart; and

{d} Be accompanied by a remittance
sufficient to cover the national minimum
acceptable bid, the first year's rental per
acre or fraction thereof, and the
administrative fee as set forth in
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§ 3120.5-2{b) of this title for each par:el
nominated on the form.

§3120.3-3 Minkmum bid and reatal
remittance.

Nominations filed in response to a List
of Lands Available for Competitive
Nominations shall be accompanied by a
single remittance. Failure to submit
either a separate remiltance with each
form or an amount sufficient to cover all
the parcels nominated on each form
shall cause the entire filing 1o be
deemed unacceptable with all moneys
refunded.

§3120.3-4 Whthdrawal of s nominstion.

A nomination shall not be wachdrawn.
except by the Bureau for cause. in which
case all moneys shall be refunded.

§3120.3-5 Parceis recelving nominations.

Parcels which receive nominations
shall be included in a Notice of
Competitive Lease Sale. The Notice
shall indicate which parcels received
multiple nominations in response to a
List of Lands Available for Competitive
Nominations. or parcels which have
been withdrawn by the Bureau.

§3120.3-8 Parcels not recelving
nominations.

Lands included in the List of Lands
Available for Competlitive Nominations
which are not included in the Notice of
Competitive Lease Sale because they
were not nominated. unless they were
withdrawn by the Bureau, shall be
available for a 2-year period. for
noncompetilive leasing as specified in
the List.

§3120.3-7 Refurxd

The minimum bid. first year’s rental
and adminis'rative fee shall be refunded
to all nominators who are unsuccessful
at the oral auction.

§3120.4 Notice of competitive lease sale.

§3120.4-1 General

{a! The lands available for
compelitive lease sale under this
subpart shall be described in a Notice of
Compelitive Lease Sale.

(b) The time. date. and place of the
competitive lease sale shall be stated in
the Notice.

(c} The notice shall include an
identification of, and a copy of,
stipulations applicable to each parcel.

§3120.4-2 Posting of notice.

Al least 45 dav1 prior to conducting a
competitive auction, lands to be offered
for competitive lease sale, as included in
a List of Lands Available for
Competitive Nominations or in a Notice
of Competitive Lease Sale, shall be
posted in the proper BLM office having
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jurisdiction over the lands as specified
in § 1821.2-1(d) of this title, and shall be
made available for posting to surface
managing agencies having jurisdiction
over any of the included lands.

§3120.8 Compsetitive sale.

§3120.5-1 Oral suction.

(a) Parcels shall be offered by oral
bidding. The existence of a nomination
accompanied by the national minimum
acceptable bid shall be announced at
the auction for the parcel.

{b) A winning bid shall be the higher:
oral bid by a qualified bidder, equal to
or exceeding the national minimum
acceptable bid. The decision of the
suctioneer shall be final.

(c) Two or more nominations on the
same parcel when the bids are equal to
the national minimum acceptable bid,
with no higher ora! bid being made.
shall be returned with all moneys
refunded. If the Bureau reoffers the
parcel. it shall be reclfered only
competitively under this subpart with
any noncompetitive offer filed under
§ 3110.1(a) of this title retaining priority,
provided no bid is received at an oral
auction.

§31205-2 Payments required.

{(a) Payments shall be made in
accordance with § 3103.1-1 of this title.

(b} Each winning bidder shall submit.
by the close of official business hours, or
such other time as may be specified by
the authorized officer. on the day of the
sale for the parcel:

{1) The minimum bonus bid of $2 per
acre or fraction thereof;

(2) The total amount of the first year's
rental; and

(3} An administrative fee of $75 per
parcel.

{c) The winning bidder shall submit
the balance of the bonus bid to the
proper BLM office within 10 working
days after the last day of the oral
auclion.

§ 3120.5-3 Awnard of lesse.

(a} A bid shall not be withdrawn and
shall constitute a legally binding
commitment to execute the lease bid
form and accept a lease, including the
obligation to pay the bonus bid. first
year's rental, and administrative fee.
Execution by the high bidder of a
competitive lease bid form approved by
the Director constitutes certification of
compliance with Subpart 3102 of this
title, shall conatitute a binding lease
offer, including all terms and conditions
applicable thereto, and shall be required
when payment is made in accordance
with § 3120.5-2(b) of this title. Failure t¢
comply with § 3120.5-2(c) of this title
shall result in rejection of the bid and

F4701.FMT...[16,30]...1-07-88

forfeiture of the monies submitted under
§ 3120.5-2(b} of this title,

{b) A lease shall be awarded to the
highest responsible qualified bidder. A
copy of the lease shall be provided to
the lessee after signature by the
authorized officer.

{c) If a bid is rejected, the lands shall
be reoffered competitively under this
subpart with any noncompetitive offer
filed under § 3110.1{a) of this title
retaining priority, provided no bid is
received in an oral auction.

{(d) Issuance of the lease shall be
consistent with § 3110.7 (a) and (b) of
this titie.

§3120.6 Parceis not bid on at suction.

Lands offered at the oral auction that
receive no bids shall be available for
filing for noncompetitive Jease for s 2-
year period beginning the first business
day following the auction at a time
specified in the Notice of Competitive
Lease Sale.

§3120.7 Future interest

§3120.7-1 MNominstion to make lands
avallsble for competitive lesse.

A nomination for a future interest
lease shall be filed in accordance with
this subpart.

§3120.7-2 Future Interest terms and
conditions.

{a) No rental or royalty shall be due to
the United Stales prior 1o the vesting of
the oil and gas rights in the United
States. However, the future interest
lessee shall agree that if, be/she is or
becomes the holder of any present
interest operating rights in the Jands:

{1) The future interest lessee transfers
all or a part of the lessee’s present oil
and gas interests, such lessee shall file
in the proper BLM office an assignment
or transfer, in accordance with Subpart
3108 of this title, of the future interest
Jease of the same type and proportion as
the transfer of the present interest, and

{2) The future interest lessee’s present
lease interests are relinquished,
cancelled, terminated, or expired. the
future interest lease rights with the
United States also shall cease and
terminate to the same extent.

(b) Upon vesting of the oil and gas
rights in the United States, the future
interest lease rental and royalty shall be
as for any competitive lease issued
under this subpart, as provided in
Subpart 3103 of this title, and the
acreage shall be chargeable in
accordance with § 3101.2 of this title.
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§3120.7-3 Compansatocy royalty
agreements.

The terms and canditions of
compensatory royally agreements
involving acquired lands in which the
United States owns a future or fractional
interest shall be established on an
individual case basis. Such agreements
shall be required when leasing is not
possible in situations where the interest
of the United States in the oil and gas
deposit includes both a present and a
future fractional interest in the same
tract containing a producing well.

PART 3130—OIL AND GAS LEASING—
NATIONAL PETROLEUM RESERVE—
ALASKA

42 The authority citation for Part 3130
is revised to read:

Authority: The Department of the Interior
Appropriations Act. Fiscal year 1961 [42
U.S.C. 8508). and the Federal Land Policy and
Management Act of 1978 {43 US.C. 1701 er
seq.).

§3134.1 [Amended)

43. Section 3134.1{a) is amended by
inserting the words “in accordance with
the provisions of § 3104.1 of this title”
after the word “bond™ in the first
sentence. and by removing the word
“special” in the two places it appeara in
this paragraph.

PART 3160—ONSHORE OIL AND GAS
OPERATIONS

44. The authority citation for Part 3160
is revised to read:

Authority: Mineral Leasing Act of 1920. as
amended and supplemented {30 U.S.C. 181 e
seg.). the Mineral Leasing Act {cr Acquired
f.ands of 1947, as amended (30 U.S.C. 351-
359). the Act of May 21, 1830 {30 U.S.C. 301~
306]. Act of March 3. 1909, as amended (25
U.S.C. 368). the Act of May 11, 1938, as
amended (25 U.S.C. 396a-396q). the Act of
February 28. 1891. as amended {25 U.S.C.
397): the Act of May 29, 1924 (25 U.S.C. 398):
The Act of March 3. 1827 (25 U.S.C. 398a-
398e): the Act of June 30. 1918. as amended
{25 U.S.C. 393} R.S. 441 {43 U.S.C. 1457} see
also Attorney General’s Opinion of April 2.
1941 (40 Op. Atty. Gen. 41); the Federal
Property and Administrative Services Act of
1949 [40 US.C. 471 et seq.). the National
Environmental Policy Act of 1969 as amended
(42 U.S.C. 4321 ef seq..}. the Department of
the Interior Appropriations Act, Fiscal Year
1981 [42 U.S.C. 8508): the Federal Oil and Gas
Royalty Management Act of 1982 (30 U.S.C.
1701 ef seq.). and the Indian Mineral
Development Act of 1982 {25 U.S.C. 2102).

44a. Section 3160.0-5 is amended by
redesignating paragraph (v} as
paragraph (w), and by insertling a new
paragraph (v) to read as follows:

§ 3160.0-5 Definitions.

. . . . .
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{v) “Surface use plan of operations”
means a plan for surface use,
disturbance. and reclamation.

Subpart 3162—Requirements for
Lessees and Operators

45. Section 3162.3-1 is amended by
revising paragraphs {d) and (e). by
redesignating paragraphs ({} and (g} as
(h) and (i). respectively, by adding new
paragraphs {f] and {g). and by revising
newly redesignated paragraphs (h) and
(i). all to read as follows:

§31623-1 Driing appications and pians.

{d} The Application for Permit to Drill
process shall be initiated at least 30
days before commencement of
operations is desired. Prior to approval.
the application shall be administratively
and technically complete. A complete
application consists of Form 3160-3 and
the following attachments:

{1) A drilling plan. which may already
be on file, conlaining information
required by paragraph (e) of this section
and appropriate orders and notices.

{2) A surface use plan of operations
containing information required by
paragraph () of this section and
apprupriate orders and nolices.

(3) Evidence of bond coverage as
required by the Department of the
Interior regulations, and

(4) Such other information as may be
required by applicable orders and
nctices.

{e) Each drilling plan shall contain the
information specified in applicable
notices or orders. including a description
of the drilling program, the surface and
projected completion zone location
pertinent geologic data. expected
hazards, and proposed mitigation
measures to address such hazards. A
drilling plan may be submitted for a
single well or for several wells proposed
to be drilled to the same zone within a
field or area of geological and
environmental similarity. A drilling plan
may be modified from time to time as
circumstances may warrant, with the
approval of the authorized officer.

{f) The surface use plan of operations
shall contain informztion specified in
applicable orders or notices. including
the road and drillpad location, details of
pad construction, methods for
containment and disposal of waste
material, plans for reclamaticn of the
surface. and other pertinent data as the
authorized officer may require. A
surface use plan of operations may be
submitted for a single well or for several
wells proposed to be drilled in an area
of environmental similarity.

(g) For Federal lands, upon receipt of
the Application for Permit to Drill or
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Notice of Staking, the authorized officer
shall post the following information for
public inspection at least 30 days before
action to approve the Application for
Permit to Drill: the company/operator
name; the well name/number: the well
location described to the nearest
quarter-quarter section (40 acres), or
similar land description in the case of
lands described by metes and bounds,
or maps thowing the affected lands and
the location of all tracts to be leased
and of all leases already issued in the
general area; and any substantial
modifications to the lease terms. Where
the inclusion of maps in such posting is
not practicable. maps of the affected
lands shall be made available to the
public for review. This information also
shall be provided promptly by the
authorized officer to the sppropriate
office of the Federal surface
management agency. {or lands the
surface of which is not under Bureau
jurisdiction, requesting such agency to
post the proposed action for public
inspection for at least 30 days. The
posting shall be in the office of the
euathorized officer and in the appropriate
surface managing agency if other than
the Bureau. The posting of an
Application for Permit to Drill is for
information purposes only and is not an
appealable decision.

(h) Upon initiation of the Application
for Permit to Drill process, the
authorized officer shall consult with the
appropriate Federal surface
management agency and with other
interested parties as appropriate and
shall take one of the following actions
as soon as practical, but in no event
later than 5 working days after the
conclusion of the 30-day notice period
for Federal lands, or within 30 days from
receipt of the application for Indian
lands:

(1) Approve the application as
submitted or with appropriate
modifications or conditions;

(2) Return the application and ea rise
the applicant of the reasons for
disapproval: or

(3) Advise the applicant, either in
writing or orally with subsequent
written confirmation. of the reasons why
final action will be delayed along with
the date such final action can be
expected.

The surface use plan of operations for
National Forest System lands shall be
approved by the Secretary of
Agriculture or his/her representative
prior to approval of the Application for
Permit to Drill by the authorized officer.
Appeals from the denial of approval of
such surface use plan of operations shall
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be aubmilted to the Secretary of
Agriculture.

{i) Approval of the Application for
Permit to Drill does not warrant ot
certify that the applicant holds legal or
equitable title to the subject lease(s)
which would entitle tha applicant to
conduct drilling operations,

§3162.3-2 {Amended!

40. Section 3162.9-2(a) is amended by
removing the phrase "A plan proposing”
at the beginning thereof, and replacing it
with the phrase " A propoaal for”, and
by adding at the end of the {irst
agnlence theroof the words “to injection.
If thare & additional surlace
disturbance, the proposea! shall include n
surface use plan of operationa.”, and by
revising the word “plan™ in the last
sentence thereof to read “proposal”.

§3182.3-3 [Amended)

46a. Section 3162.3-3 is amended by
removing the words “'proposed plan of
operationa™ and subatituling thereflor the
word “proposal”, and by adding al the
end thereof the sentence, "The proposal
shall include a surface use plan of
operations.”

§3182.3-4 [Amended]

46b. Seclion 3162.3-4(c) is amended by
removing the phrase “rehabilitated or
restored” [rom the last aentence thereof
and substituting therefor the word
“reclaimed”.

§3162.5-t [Amended)

46c. Section 3162.5-1(b) is amended by
removing the phrase "restore or
rchabilitate” from the last sentence
thereof and subslituting therefor the
word "reclaim®,

Subpart 3163—Noncompllance and
Assessments

§3163.1 [Amended]

47. Scction 3103.1(a)(5) is amended by
removing the words “and forleiture
declared under the suretly bond" from
the second sentence.

Subpart 3184—Special Provisions

48, Scction 31064.3(b) is amended by
removing the initial word “"The" and
replacing it with the words “Except for
National Foreat System lands,
the * ¢ * ",

48a. Section 3164.3 is amended by
adding at the end thereof the following
new paragraph (c):

§ 3184.3 Surface rights.

(c) On National Forest System lands,
the Forest Service shall regulate all
surface disturbing activities in
accordance with Forest Service
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rcgulntions, including providing to the
authorized officer appropriate approvals
of such activities.

PART 3180—{AMENDED])

Subpart 3184—{Removed and
Reserved]

49. Subpart 3184 (conaisting of
§ 3184.1) is removed and reserved.

§3184.1 [Removed and Reserved]

PART 3200-~GEOTHERMAL
RESOURCES LEASING; GENERAL

50. The authority citation for Part 3200
is revised to read:

Authority: Geothermal Stoam Act of 1870,
as amended (30 U.5.C. 1001-1025).

Subpart 3208—Lease Bonds
51. Saction 3208.1-1 is revised to read:

§ 3206.1-1 Bond obligations.

(a) A surety of personal bond
conditioned upon compliance with the
terms and conditions of the entire
leaschold(s) covered by the bond shall
be submitted by the lessee, operating
rights owner (sublessec), or operator
prior to commencement of drilling
operations,

(b} Surety bonds shall be issued by
qualified surety companies approved by
the Department of the Treasury (see
Department of the Treasury Circular No.
570).

{c) Personal bonds shall be
accompanied by:

(1) Certificate of deposit issued by a
financial institution, the deposits of
which are Federally insured, explicitly
granting the Secretary full authority to
demand immediate payment in case of
default in the performance of the terms
and conditions of the lease. The
certificate shall explicitly state on its
face the Secretarial approval is required
prior to redemption of the certificate of
deposit b% any party;

{2) Cashier’s check:

(3) Certilied check;

(4) Negotiable Treasury securities of
the United States of a value equal to the
amount specified in the bond.
Negotiable Treasury sccurities shall he
accompanied by a proper conveyance to
the Secretary o¥full authority to sell
such securities in case of default in the
performance of the terms and conditions
of a lease; or

{5) Irrevocable letter of credit issued
by a financial institution, the deposits of
which are Federally insured, for a
specific term, identifying the Secretary
as aole payee with {ull authority to
demand immediate payment in case of
default in the performance of the terms
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and conditions of a lease. Letters of
credit shall be subject to the following
conditions:

(1) The letter of credit shall Le issued
only by a financial institution organized
or authorized o do business in the
United States;

(i) The letter of credit shall be
{rravocable during its terma. A letter of
credit used as security for any lease
upon which drilling has taken place and
final approval of all abandonment has
not been given, or as security for a
statewlide or nationwide lease bond,
shall be {orfeited and shall be collected
by the authorized officer if not replaced
by other suitable bond or letter of credit
at least 30 days before its expiration
date;

(iii} The letter of credit shall be
payable to the Burean of Land
Management upon demand, in part or in
full, upon receipt from the autherized
officer of a notice of attachment staling
the basis therelor, e.g., default in
compliance with the lease terms and
conditions of fnilure to file a
replacement in accordance with
paragraph (c)(5){ii) of this section;

{iv) The initial expiration date of the
letter of credit shall be at lenat 1 year
following the date it is filed in the
proper BLM office: and

(v) The letter of credit shall contain a
provision for automatic rencwal for
periods of not Jess than 1 year in the
absence of notice to the proper BLM
office at least 90 days prior to the
originally stated or any extended
expiration date.

§§ 3206.4, 3208.4-1, 3208.4~2, and 3206.4-3
[Removed)

52, Sections 3200.4, 3200.4-1, 3200.4--2,
and 3200.4-3 are removed in their
entirety.

§3206.5 [Redesignated as § 3206.4 and
Revised)

53. Seclion 3208,5 is redesigrated as
§ 3200.4 and revised to read:

§3208.4 Statewide bond.

In lieu of bonds required under this
subpart, the lessee, operating rights
owner (sublessee), or operator may
furnish a bond in an amount of not less
than $50,000 for full statewide coverage
for all geotharmal leases in the
applicable State.

§3206.6 [Redesignated as § 3206.5 and
Revised]
54. Section 3206.6 is redesignated
$ 3208.5 and revised to read:
§ 3206.5 Nationwide bond,

In lieu of bonds required under this
subpart, the lessee, operating rights
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owner [sublessce], or operator may
furnish a bond in an amount of nol loss
than $150,000 [or full nalionwide
coverage {or all geothermal leases.

55. Section 3600.68 is added lo read as
follows:

§3206.8 Unit operator’s bond.

In lieu of individual lease, statewide,
or nationwide bonds for operations
conducted on leases committed to an
approved unit agreement, the unit
operator may furnish a unit operator
bond in the manner sat {orth in § 3208.1-
1 of thia title. The amount of such a bond
shall be determined by the authorized
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officer. The format for such a surety
bond is sot forth in § 3280.2 of this title.
Where a unil operator is covered by a
nationwide or statewide bond, coverage
for such a unit may be provided by a
rider lo such bond specifically covering
the unit and increasing the bond in such
amoun! as may be determined
appropriate by the authorized officer.

PART 3280—~GEOTHERMAL
RESOURCES UNIT AGREEMENTS—
UNPROVEN AREAS

58. The authority citation for Part 3280
is revised to read:

F4701.FMT....[18,30]...1-07-88

Authority: Geothermal Steam Act of 1870,
as amended (30 U.8,C, 1001-1025).

Subpart 3284 [Removed and
Reserved]

57. Subpart 32684 (consisting of
§ 3284.1) iz removed and reserved.

§ 3284.1 [Removad and Reserved]
|FR Doc. 88-13680 Filed 8-16-88; 8:45 am]}
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